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I n  i e  :

:

S E R V I C E  O I L ,  I N C . ,  :  A p p e a l  N o .  0 7 - 0 2

:

- - - - - - - x

1 2  0 1  C o n s t i t u t i o n  A v e n u e ,  N W .

W a s h i n g t o n ,  D .  C .

T h u r s d a y ,  J u n e  5 ,  2 0 0 8

The HEARING in th is  mat ter  began at

a n n i  a x i l r a i  e  l v  I  I  . n 4  , a  n  r ) r r r F  a n t  i  ^  n o l  i c e ,

BEFORE :

JUDGE KATHIE A,  STEIN

JUDGE CHARLES SHEEHAN

JUDGE ANNA L. WOLGAST

(202) 464-2400
Beta Court Reporting

www. betarepofting.com (800) s22-2382



APPEARANCES:

O n  b e h a l f  o f  E n v j r o n m e n t a l  P r o t e c L i o n  A g e n c y :

MARK RYAN, ESQUIRE

O f f i c e  o f  R e g i o n a l  C o u n s e l

U n i t e d  S t a t e s  E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y

R e g i o n  1 0 ,  l d a h o  o p e r a t i o n s  O f l  i c e

1 4 3 5  N .  O r c h a r d  S t r e e t

B o i s e ,  I d a h o  8 3 7 0 6

( 2 0 8 )  3 7 8  5 7 6 e

O n  b e h a f f  o f  S e r v i c e  O l i ,  I n c . :

JOHN T.  SHOKLEY, ESQUIRE

O h n s t . a d  T w i c h e l f ,  P .  C .

9 0 1  1 3 t h  A v e n u e  E a s t ,  2 n d  F l o o r

P .  O .  B o x  4 5 8

W e s t  F a r g o ,  N o r t h  D a k o t a  5 8 0 7 8 - 0 4 5 8

( 7  0 ] - )  2 e 2  3 2 4 9

ALSO PRESENT:

EURIKA DURR

B o a r d  o L  E n v i r o n m e n L a - L  A p p e a l  s

GARY JONESI

of f ice of  Enforcement  & Compf iance Assurance

ELYANA SUTIN

P e a i n n  a  n f f i n o  ^ €  l -  l - , a  p o n i n n a l  a n r r n n i l

.?

PAUL BANGSER

Of f ice  o f  cenera l  Counse l

Beta Court Reporting
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P R O C E E D T N G S

MS. DURR: The Envi ronmenta l

A n n a A r  q  p r \ : ,  / l  r - j .  i -  1 1 , . ,  U n i  t e d  S L a L e S

E n v ' r o n m e n l  i  l  P l  o l  e c t  i o n  A g e n . y  i  s  n o w  i n

s e s s i o n  f o r  o r a f  a r g u m e n t .  I n  r e :  S e r v i c e

O . i l  I n c .  D o c k e t  N u m b e r  C W A  0 8 - 2 0 0 5  0 0 1 0 .

C W A  A p p e a l  N o .  0 7 - 0 2 .  T h e  H o n o r : a b l e  J u d g e s

A n n a  W o l g a s t ,  C h a r l e s  S h e e h a n ,  a n d  K a t h i e

S f e i r r  n r p c i d i n o  p l e a s e  t u r n  o f f  a f l  c e l l

n h a n a c  r n r ]  n ^  . o t a r . ] ' i  n n  n a r r i a o c  r r a  : l  I a w - . 1r r Y  u !  v

P l e a s e  b e  s e a t e d .

JUDGE SHEEHAN: Good morning.  We

, a  r a  h e a  r  i n r r  n - : 1  a r . r r r . n a n l -  l -  h i  q  m n r n  i  n o  i n  l k l g

m a t t e r  o f  S e r . v i c e  O i I  I n c .  I n  a p p e a l  f r o m  a n

i n i r ' i : I  d a - i c i ^ n  h \ /  , l , , . 1 / - ' a  p i y ^  w h n  f n r r n d

Serv i ce  O i l  l i ab fe  fo r  two  coun ts  under  the

'  ^ ' r  I  i n r - r  t  h ' -  r - i r r i  I  n c n , :  l f  v,  L U L 4 ! f l l Y

o f  $ 3 5 ,  5 4 0  .

1 r  ^ 6 / l . i h  : d h 6 ^ f c  ^ fv r r  q P F / - d  r r r  G - P E L U -  v '

'  . r  - r - i  r  . r  a ro . ,hA l  I  arocd f  n OLL-fP - ' r d " ) /  i  ' L ' . Y L u -  ! . 1

o r d e T  o f  A n r i  I  3 o f h  1 - h e  B o a r d  l n s t r u c t e d  t h e

n j r r j -  i F q  f ^  f  . ' . ' ' ' q  n r i l r - r i l , z  n n  l - h 6  ? n R  r - l e a n

Beta Court Repofting
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W a t e r  A c t  i s s u e -  A r d  w h i l e  w e  h o l d  t o  t h a t

r n . r r l  r h f  F  ' - l  \ /  . r . r F q  i n n -  r h e w  v r i  I  I  s r  r  a v  i n  L o

p e n a l t y  i s s u e s  a s  w e l l -  S o  w e  e x p e c t  t o  b e

f  q L i n . r  , - r r F c l  : n - - r q  r l - . - . t l -  n a ' l a  l i  p c  i n  . r a l l i  F i o n- " , ' ' . ' . ,

t o  3 0 8  i s s u e s .

O n  t h e  o r d e r  o f  p r o c e e d i n g ,  w e  w . i l l

f o l f o w  t h e  o r d e r  s e t  f o r t h  i n  t h e  A p r i f  l 0 t h

a n d  M - v  7 i  h  s c - h c r l r r ' l  i  n r r  n r d p r q  s a 1 1 ,  i . p  n i 1

i s  a l l o c a t e d  3 0  m i n u t e s  -  I t  m a y  r e s e r v e  5

n i n ] ] f  c s  , i t  I  h a  l r r - o  i n n i  r a h  r l  l :  I  e n d  t h e

R e g l o n  i s  a l s o  a l f o t t e d  3 0  m i n u t e s .  S e r v j - c e

O i 1  w i l f  g o  f i r s t .

A 1 1 ^ r r 1 -  d r r a c r  i  n n c  d r r r i  n a  a r r ' l

Ar . t rment -  in fc r r . r r ,cq  are  no t  to  be  drawn f rom

^ n L '  r . A r . f  i ^ r r l : r  l i n -  r .  ' L _ "  ^ . - _ .  b eq u s D (  '  u ' r -  L r r o  L  
" ' a y

a s k e d .  D e v i l ' s  a d v o c a c y  i s  a l i v e  a n d  w e l f .

A n d  n o w  I  w i l f  a s k  c o u n s e f  t o  s t a t e  t h e i r

n i m F q  F ^ T  r h o  r e r a r i l  L r h ^ m  t - h a l r  y . 6 y a < a r l -

/

r n d  w o  u r i  I  1  a a  I  r ^ m  l -  h a r a  M r  c h a a L l  a r r

M R .  S H O C K L E Y :  J o h n  T .  S h o c k l e y ,

h e r e  o n  b e h a l - f  o f  S e r v i c e  O i l .

, IUDGE SHEEHAN: And for  the Agency?

Beta Court Reporting
www. betareporting.com
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M R -  R Y A N :  M a r k  R y a n .

JUDGE SHEEHAN: Okay. S o  M r -

S h o c k l e y ,  y o u  m d y  p - o c e e d  w i t h  y o u r  a r g u m F n t

a n d  c e L l  u i  o L  L h e  o l  I s c L  i L  y o u  v , / i s h  L  o

r e s e r v e  5  m i n u t e s  f  o r :  r e b u t t a l -

Y R .  S H O C K L E Y :  T h o n k  y o u .  Y o u r

H o n o - r ,  I  d o  w j s h  r o  r e s e r v e  5  m - l n u L e s  l o r

. l r  * I : : . F  f h o  r - . r r ] r . l -  m l /  r a m e, , o y  r L  t - ' r L q L L  t L t  t t t t  ! - r

i  c  . r^ l - ,h  ch^^rzr  -a,  - - ,1  I  am here on behal f  o f

S e r v i c e  O i l .  T h e  f a c t u a l  b a c k g r o u n d  o f  t h i s

- ^ q p  i  l -  - 1  - h l s  
a i - e a .

Serv i ce  o i1  i s  a  company  tha t  i s

i nvo fved  i n  re ta i l i ng  d iese l  and  gas  i n  t h i s

r a a i  n n  T r  h i a  h a a r  d a i  n n  I  h  c  |  . - \  r  \ ) F A r <

T l  h ; s  r l e - r a ' o n e d  e i r r n i l i c a n l  b u s i n e s s

r e l a l  i  n n e i - r n e  i n  r h 6  - / - m m r r n i l - - r  T h a  - i 1 - o d

i s s u e  i s  c o m m o n l y  r e l e r - r e d  t o  i n  b e 1 o w ,  a s

I  hF , rq j .  ar ,m.e yk 
"  

q i  r  , -

3

T h F  c r - a l d r r k  s i t e  i s  l o c d L e d  i n

F r v ^ ^  N ^ r i h  n - L ^ i  -  , ^ r h i c h  i s  i n  t h e  C e n t e r  o f

l h p  p a d  p i \ / a r  \ 7 a  l l a l /  D r i . - r  l . \  c f  a r 1 - i n . '

c o n s L r u c l . i o n  o n  t h i s  s i t e  i t  w a s  a g  1 a n d .

Beta Court Reporting
www.betarepofting.com(202) 464-2400 (800) s22-2382



1  T h e  c o n s t r u c t i o n  o n  t h i s  s i t e  s t a r t e d  1 n

2  r n n r ^ v i - | . . 1 r F l 1 r  ? n 0 2 .

l n  L l ' e  f a I I  o f  2 0 0 2 ,  '  n s p e . t  o r s

4  f r o m  t h e  N o r t h  D a k o t a  D e p a r t m e n t  o f  H e a l t h ,

h  a  l n r o  w i . 1 1  f h F  E n v  i  r o n m e n l  a l  P r o t e c t i  o n

6  A g e n c y  a p p e a r e d  a t  t h e  s i t e .  T h e y  a s k e d

7  p e r m i s s . i o n  t o  e n t e r :  t h e  s i t e ,  a n d  t h e y  w e r e

g  o r a n i - F d  f h A f  A n d  I  w o u l d  n o t e  t h a t  S e r v i c e

9  O i l  d i d  n o t  r e f u s e  p e r m i s s i o n  t o  e n t e r  t h e

1  n  n r . - i n F  r i  1 /  T h  i  e  i  n c n o c r  i  n n

1 1

I 2

1 3

JUDGE SHEEHAN: Mr.  Shockfey.

M R .  S H O C K L E Y :  Y e s .

, J U D G E  S H E E H A N :  M r  .  S h o c k l  e y ,  c a n

1 4  r ^ r a  i r r n n  r  -  l -  l r ^  , n p  i e q r r - q  n l F A e F  I  t h i n k  w e

1 5  h a w e  a  n r e f f v  . l e a r  s e n s e  o f  t h e  f a c t u a l

1 6  l ^ r a r - k e r r n r _ n d  T l . e n k  ' z n r r  V . \ r l r  / - F n f  - : f

L7  a rgumen t ,  i t  seems  to  us  i s  t ha t  308 ,  i n  you r

' I  
A  w o r i : l  i  c  : m h  i r r r r n r r q  ^ n d  t  h e f  f  . r r  l - h a  A . r a n . \ /

l g  1 o  i n s i s t  . r n  a  n e r r i  I  n l - ' l - a i n i r r o  a  n e r m _ L t

2 0  u n d e r  3 0 8  a u t h o r i t y  i t  m u s t  i s s u e  a n

2 L  i n d i v i d u a l i z e d  r : e q u e s t  o r  o r d e r  t o  d o  s o .

- - - ' - - -  - ' - - \ ^ r i  l -  \ r  f ^ y  t L r t -  < r : i a m F n l -  ; T'  L /  L v '

Beta Court Reporting
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1  1 t ' s  so  unamb iguous?

M R -  S H O C K L E Y :  T  w o u l  d  a c t u a l l y

3  l i k e  t o  -  t h a n k  y o u ,  Y o u r  H o n o r .  I  w o u l d

4  l i k e  t o  c l a r i f y  t h a t  s l i g h t l y  o u r  - -  S e r v i c e

5  O i l ' s  p o s i t i o n  i s  t h a t  t h r e e  y o u  c a n n o t

b  h a v e  a  3 0 8  v i o l a t i o n  a b s e n L  d  s p e c i l  i c

7  r e q u e s t  f o r  i n f o r m a t i o n .  I  b e l i e v e  b e f o w  t h e

R  a  r o r r r o n t  w a c  . r A , ' l e  t h a t  S e , r v i  c e  O i  1  w a s  v i a b _ l e

9  u n d e r  3 0 8  i n  a d d i t i o n  t o  o t h e r  s e c t i o n s

1 0  b e c a u s e  i t  d i d  n o t  s u b m i t  a  - -  o r  r e q u e s t  a

1 1  p e r r n i t .

L2 f h  a c c A h ^ .  r h a  I  i > t - , i  r i t - , , , . , r -  l : ^ l , n / ]L y  w a -  '  u u r t u

13 on  the  fa i lu re  to  appfy  fo r  a  permi t  under :

1 4  3 0 8 .  l L  i s  o u r  p o s i L i o n  t h a t  1 0 8 ,  L h e  p ) a i n

I  q  l : n n r r . r n a  ^ F  { n o  r e c r r r i  r e q  a r  i  r r i  i  v  i c l r r a f  i z e d

1 6  r e o l r e s '  I  . r  ' n f o r m a t i  o n  -

1 7 I f  y o u  r e a d  s e c L i o n  3 0 8 ,

1 R  s n e n i f  i l - . a l  l r r  l . r )  " * - n  t h e' u u L r l ,  \ a / ,  r L  P ( - ] L D  c r  u u L y  U P U

t 9  a d m i n i s t  r o t o r  L o  r e q u i r e  a n  o w n e r  o r  o p e r a L o r

2 0  o f  a n y  p o i n t  s o u r c e  t o  e s t a b f i s h  a n d  m a i n t a l n

2 L  s u c h  r e c o r d s ,  s u c h  r e p o r t s ,  i n s t a 1 1 ,  u s e ,

22 malnt .a in such moni tor ing equlpment  or  methodsI
Beta Court Reporting

www.betareporting.com (800) s22-2382(202) 464-2400



1  o r  s u c h  m e t h o d s  a t  s u c h  l o c a t l o n s  a t  s u c h

2  i n t r e r v a l s ,  a n d  s u c h  a  m a n n e r  a s  a d m i n i s t r a t o r

3  s h a f l  p r e s c r i b e  a n d  p r o v i d e  o t h e r  i n f o r m a t i o n

4  a s  h e  s h a f l  r e q u i r e .

JUDGE SHEEHAN: Then why

M R .  S H O C K L E Y :  I  b e l i e v e  t h a t  - -

JUDGE SHEEHAN: I {hy does that

g  r e . f l r e q f  f r . , m  f h e  a d m i n i s t r a t o r  h a v e  t o  b €

o  i  - , - . l  i , ,  i ^ , , r '  h r ,  ^ 6  r c ^ n  n r a  h r r  C ) n g l,  y L r r v r r  u /  P L ! r v r r ,  v r r L  u 1

1  n  W h , /  ^ : . r  i  h e  a . l m i  n i  e f  r : l -  - l y  r r n , r o r  r r e n p r r f

' l  
l  r a n r r 1 ^ l -  ^ r 1 /  > r r l -  h - v i l -  i /  i e c 1 , a  l . r v n > , . 1  r o n . ' r  a { - i ^ n -j  u u L " u ! ! L r  . r r u L  e 9 u ' d L r u r l -

1 2  t h a t  r e q u i  r e  j u s L  L h a t ,  b u L  n o L  L a r g e t

' 1  1  i  n d  i . r i  d r r :  I  n a . . n  L e ?

L 4

1 5

M R .  S H O C K L E Y :  W e l l ,  t h i s  i s  a  - -

J U D G E  S H E E H A N :  A f t e r  a l l ,  l e t  m e

L 6  p o l n t  o u t ,  3 0 8 ( a )  t a l k s  a b o u t  t h e

I7 adminis t rator  having the author i ty  to  carry

1 8  o u t  t h e  o b j e c t  i v e  o f  L h e  a c t ;  m o r e

1  c )  s n + r - i  f  i . a  I  l \ /  |  - r r l -  l -  h a  n h  i a - l . i v e  O f

2 0  t h e  N P D E S  p r o g r a m  i n  ( a )  ( 4 )  t o  i s s u e

2 1  r c n r r i r e m r - r f  q  i n  i r )  l 1 t  r F c f l t i r e m e n t s  a n d  a

2 2  I r . r t  l i k e  r e o r r ' l a 1 -  i n n e  c / a  r " ? h \ /  i e  i r  5 q 1

Beta Couft Reporting
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: .  n _ .  t / a  l _ F  I  r  F ? - f  i - r - l a t' r , , o , , , u r Y u u u >  L ' r o  F u ,  L  ,  L u  r  L

.  -  - - . - t  , - d  } ' r / r . r F q t  h - J ^ ! o  a  { n p  f , t . , h n r i t r z  r g

v a  l t o l

M R .  S H o C K L E Y :  l , r ] e I 1 ,  s p e c i f  1 c a 1 1 y

s e c t i o n  3 0 8  d o e s  n o t  l n d i c a t e  a n y  r e f e r e n c e

t o  p e r m i  t  r e q u  i  r e m e n t  s .  d n d  T  b e l  i  e v e  t h a L

L h e  E P A  h d s  t d k e n  L h e  p o s i l i o n  r h d l  - -

JUDGE SHEEHAN:

r e f e r e n c e  - -

3 0 8  d o e s

M R .  S H O C K L E Y : - -  f o r  ou r  - -

. fUDGE SHEEHAN: Excuse me.  308

. l ^ F a  m F n i  i ^ n  l -  ̂ T n a r -  h a r m i  I  z F d r r i  r p m F n l  e

r e f e r r i n o  t o  1 1 4 2  -  f h e  4 0 2  s e c t l o n  o f  t h e  a c t

r h : r  ' i  . ]  |  h ' :  \ l D _ ) F q  n o r m i '  i n  < , r h  n a f t

f a \  f a \  C ^  n r h \ /  z { n  r r r - ,  - * . ,  i ,  n ^ ^ - - r +  r i , , ,- -  , J U  S a y  - L L  O O e S n ' f  n a v e

i n v i h  i n ^  |  ^  . - l  ̂  L , i  1 - i a  1 - ] . , 6  n a r m i  t  r  i n a  n r n a  r ^-  _ . . ,  . .  ' . .  - f r ,

w h e n  o n  i t s  f a c e  l t  s e e m s  t o  d o  j u s L  t h a t ?

M R .  S H O C K L E Y :  W e l 1 ,  t h e  S e r v i c e

. \ i l r -  ^ ^ a i t - i ^ -  i -  ^ , , i t c  c i m n l c  i n  t h : tv  r  L  -  y u -  L 1 u r  L L  ' r L " P r

s e c l . i C ) n  l a )  r e o r r i r e s  L h e  a d m i n i s t r a t o r  L o

i  < < r r o  , r  r a n r r F a l -  r o n u  i  r  i  n n  i  n f  n r m r t -  i n n  A

genera f i zed  - reques t  t o  submiL  a  pe rm i t  i s

Beta Court Reporting
www.betareporting.com(202) 464-2400 (800) s22-2382
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2 0

2 t

2 2

m u c h  d i f  f e r : e n t  t h a n  a  s p e c i f i c  r e q u e s t  f o r

i n f o r m a t i o n .  A n d  - -  t o  t h i s  c a s e

. IUDGE SHEEHAN: Are you say. ing that

r h ' . ,  n , - r F n . , \ /  h : c  n a  - r r t  h - ,  i t  \ /  |  . - \  i  e e r 1 .

r e o U l d l  i o n s  r r n r l e r  f  O R  . J F n p . ^ l  r r r ' l o c  r . ) t  l - r O a d

-  n l  i . . r h i  I  i l  v  
j  

I  h e c  r ' . ' r  . ' . \  . \ n a  h w  n r c  l S

l - h : l .  r r n  r  n ^ a i  F i ^ - ?

MR. SHOCKLEY: That  rs  not  bhe

S e r r r i r - -  n i l ' c  n , - . l c i  l -  i o n .  S e r v i  C e  O . i  I ' s

p o s i t i o n  t s  L h a L  w h i l e  t h e  E P A  c a n  i s s u e

r e g u l a t i o n s ,  t h e  i s s u e  i s  n o t  w h e t h e r  o r  n o t

r  h o r r  n - n  i c c , r o  r o n r r ' l : 1 - i n n c  l ^ , ' l  h ^ L ,  I  h ^ a !

r p . ' n  l : l  i  n n c  ^ : -  h , =  , - n f  o r g g f l  U n d e r  3 0 8  -  -

JUDGE SHEEHAN: Can I  fe t  me ask

i f  I  c a n -  L e t ' s  g o  ] r a c k  - -  y o u r  c o n s t r u c t i o n

h , - n : n  i  n  T  h c  I  i p r r o  a n r i  1  ^ f  ) r \ n )  l , . l  |  <

f f a s h b a c k  t o  M a r c h  o f  2 0 0 2 .  S e r v i c e  O i l  a n d

i l c  . ' r F F i  n a  i q  n l e n n i n o  f . \  - l F A r  j - h t r  l \  r r T  2 0

acres at  th is s i te the next month- Under

r r n r r r  r a : r l i  n a  i  I  c A A m c  I  i  L a  r r ^ , ,  u r n r r ' ]  . . 1  ) - , a

saying that EPA needs Lo guess at  the fact

t ha t  you  a re  - -  and  you r  o f f i ce  i s  p l ann ing
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r h i  q  . . n q l  r f l . l  . r n  r n d  , ^ ' 1 m a  1 n ^ / - k  . ' . r n  \ / l - 1 r r  r

d n , ' \ r  a n , ' l  ^ c k  \ / ^ r r  F ^  c r l h m i  I  a  n a r m i l

; n n l  i c : r i a r  T c  r  h r r  '  i ^ h t  
"

M R .  S I { O C K L E Y :  R e s p e c t f u l l y ,  Y o u r

H o n o r ,  I  d o n ' t  b e l i e v e  t h a t ' s  o u r  p o s i t i o n .

i  . i  ̂ _  i  r  f  r . , n r .  : r , -  , - r n i  na  rn  l i nc lv u !  P U - r L  y u u  o ,  c  Y U , , , Y  L U

, r  1 / i . 1  l r l  i  . \ n  n l r r q r r a n r  '  i ' \  c a / - l  i ^ n  l n qJ v u l  l i v u  r r o v c

t o  h a v e  t h e  i n d i v i d u a l i z e d  r : e q u e s t .  A l w a y s

r : o o n  i n  m i n n

J U D G E  S H E E H A N :  W e ] I ,  T h a t I s  w h a T  I

h A \ / a  l r i  k n n r - k  n n  r r r r l I 'r l r r !  u r \  u . r  f  r u

door and make an ind iv idual  request  for  you

l i 1  ^ h l  ^ i n  :  n + r m i  I  h A t ^ r A  r r n r r  l . r o a i n

. r l n s r r l / . - f  i  o n  i n  A n r  |  |  |  L  S e e m s  l i k e  t h e

' l a a i a > l  
i n n l  i - > r  i n n  n f  r ^ " m a n l

M R .  S H O C K L E Y :  I t  w o u f d  h a v e  - -

w ' - l I  . F c n e r - l  f r r ' l  l r r  v , - \ t t r  H . l n n r  f  h { -  n n s i l  I O n

i s  L h a t  r h e  i n d i v i d u a l i z e d  r e q u e s t  i s  a

n v o r a n r r i c i i 6  t ^  |  i r . . ] : - ^  1 i  \ h i l  i r  ! .  ^ , , r - r l  r r. , , . - L n g  r l d O l l l L Y  P u - L S u d n t  t O

3 0 8 -  T h e  n e r m j I 0  r e o u i r e m e n t s  a r e  t o  s u b m i t  a

n e r m i f .  T f  v o r r  d r a  - ^ r n ^  F ^  I  i n n  -  ' l ^ 1 1 - t i o nq !  u  : J v r r r : j

h l , 7 - 1  , i n r  t  ^  1 n  o  , , ^ , .  n e e d  L O  h a v e  t h a t
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i n r l i r , ' i d r , ; l i z e r l  r n a r r c q t -  n r i n r  r n  r  h c  f  i n r l i_  - - -  - -  ng

a f  l i r h i l i r r r  a n , . l  t ! - - i  r -  \  - ; - ^ r -
| , u u ,  L  L r .  l L ' l - r  '  -  - -

JUDGE SHEEHAN: How do you square

y o u t  d r g u m e n t  w i t h  L u d f u m ,  u s e d  b y  E P A  i n  i t s

b r i e f ?  I t  s e e m s  t o  r e c o g n i z e  L h e  a u t h o r i t y

o f  t h e  a d m i n i s t r a L o r  t o  i s s u e  t h e s e  k i n d s  o f

r e o D l a t  i o r s  r r r d e -  s a c t i o n  3 0 8  w i  t h o u t

q u e s r . i o r i n q  L h a L  d u L h o r  j  t y .

M R .  S H O C K L E Y :  W e l l ,  I  w o u l d  s q u a r e

l h a .  \ ' i r h  - 1 1 F  r - a s c  n f  i r  o r i r  T e o a l

Environmenta l  Assis tance Foundat ion wher:e Lhe

. ^ . 1 r 1 -  - 6 . . ^ n .  i  - ^ , . 1  +  h ^  d _ L s t i n c L i o n  b e t  w e e n

n f  :  r r r l a  ^ ^ r n r v e dL r r o r  '  - ' r 9  '  ' 1 9  L r r s  v u , t ' y q r

to  the substance of  the ru le.  And what  we

r  I  \ .  I  a  r  r .  i  - -  - b o u t  h e r e  i s  h o w  i L ' s

h c c n  q l ' h e l -  e n l -  i r r e l r '  - n I o r c e d .  N o t  h o w  i t  i s

hci ncr - -  r-r^r l .r / ' \h '  i  t  's6s enacted but whether

and  h .w  hc  F .DA  i  q  o r - i  no  t  . r  Fn  I  n  r - e  sc r - f  i  9n

3 0 8 .

JUDGE STEIN:  Can I  ask a few

o  F s l  i r ) n s  h F r F  T h a  s e c t i o n  1 2 2 1  -  o T

7 2 2 . 2 I  o f  t h e  r e g u l a L i o n s ,  w e r e  p T o m u l g a t e d

Beta Couft Reporting
www.betarepofting.com(202) 464-2400 (800) 522-2382



L . f

r r r d F  r  i  h ^  : . r l -  h ^ - r  l -  1 '  t f

promu l .  gated,  why is  not

c o n d u c t  a  v i o l a t i o n  o f

l . r i . :  - -  v ( ' \ ] ] T -  r - 1  i c n a ' g

s e c f  r o n  L 2 2  -  l r

20

2 1

l 0

1 l

I 2

1 3

T 4

1 5

1 6

I 7

I 9

1 B

) 2

n r n r r | ' l . J - t a / i  r - . , J - r  - h F  r  f  h . - i l v  . , .  r 0 A  a n d

t h e r e f o r e  a  v i o l a t i o n  o f  t h e  a c t ?

- [  L  seems Lo me L haL under  you.r

i  n  t  { -  - n  re  I  r  I  i  . r n  .  - f  en  c i f , - t  , ^n  T  . r r r , : qq  i  f  iS

l l l  ^ l  \ . / . - \ r r l . l  r , - a l l . ,  l . r . / e  n . r  m a . i . ]  i n o  T h e n

w h d L  w o u l d  b e  L h e  m e a n i n g  o l  - r e g u l d L i o n s

n r ^ r ' . l t t = '  o . l  . , - A a r  1 - ! 1 6  i r r 1 - h ^ T i  l -  \ /  . \ {  ? n q  u / h i C h

r F . r l r i  y a  \ / , - r r r r  . - l  i  a n l  |  ^  ^ ^ n  I  r r  J  n r  ?  r - \ a r m i  I

^ r d  I  h a n  \ . / l - F ' . r  r . ' . r l r  . r a t _  i n L o  a  a C L  u d  I

e n f  o r c ' - m e r l  o l  I  h ' l l  \ , r ^ r  I  r - = n r t  r F H l  l r r  e n F n f c e

l h p  r r n d e r ' l r r i n n  r o n r r l i + i ^ n -  l - \ ! . r  t ^ , ,  n , ^ , . 1 . 1r  - l  r r r : J  ! L y u r d L r u r r - ,  ! u L  y u u  w v u  r u

ha\ /€=  l  r l  l ^ ,as i  r -a l  l  \ , '  s . r rbmi t  an  ind iv iduaf  i zed

T c  f  h a r  l  i a n f  ' c  n , - ' q i  l -  i  / - \ n  
"

M D  C U . 1 a I ? ' I  E r V  -  I  ^ F  m ^  -  -  t .  ^  F L - - t -

\ . / r - \ r  I  V ^ r r r  H . - r n . \ r  I  a l -  m F  m ^ l " a  / - l a ^ r  M \ t

^ r ' i ^ - .  , n  - - - i r  i - -  . i -  r h r l -  1 ^ l  i . \ n-  l J U - t  L  l u r r  u r r l  l L Y u _ u L r v r r

l - h a f  ' c  a r ] . ' n ,  o d  l - r . r  r t - r -  F p A  m  s t  s c f l l a  r e  w i r h

s e c t i o n  3 0 8  w h i c h  r e q u i r e s  b e f o r e  a  f i n d i n g

' - .  l i v  L d u a f  -  -y  L r r o L  a r 1 !
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I 4

J U D G E  S T E I \ :  B u L  y o u r  c l i e n l  h d d

a n  o p p o r t u n i t y  t o  c h a l f e n g e  t h e s e

r e g u l a t i o n s .  A n d  h a v i n g  n o t  s o  c h a l l e n g e d

' h e ' n ,  h o w  , s  i r  L h a r  y o u  - a r l  d . L L d c k  t h e

r n ( - l F r  l v i r ' r  - e r - r r r -  a -  i n l g  i n  c h ' s  f o r m ?

M R .  S H O C K L E Y :  A s  I  - -  t h a n k  y o u ,

Y o u r  H o n o r -  A s  I  m e n t i o n e d  b e f o r e  w e  a r e  n o t

r - h : l  l a n a i n .  I h a : h i I i t r r . \ l  I h a  F D A  l -  ̂  : d - , n l -' : J ' ' ' : J  '

10

r a d r r l : I  i ^ d c  n h r l I o n n i h ^  I h a'  !  L ' Y  '  
" Y  

u ' r !

s u b s t a n t i v e  e n f o r c e m e n t  o f  t h o s e  r e g u l a t . i o n s

1 1 n r r  r q l  r ^ n l -  i  ^  c a - r  i  ^ h

JUDGE STEIN:L 2 Bu t  i sn ' t  t ha t

1 3 p r e c i s e l y  w h a t  t h e  s t a t u L e  F r e c l u d e s ?  I  m e a n

l t  s e e m s  t o  m e  t h a t  t h e  w h o l e  p u r p o s e  o f  t h e) -4

t 5 b a r  o n  r a i s i n q  t h i s  i s s u e  i n  a n  e n f o r c e m e n t

L 6 n r o r - e e r l i n o  w i s  f  .  n - a \ r F n f  n - , - n i  c o l  r z  f  h F  k i n d

o f  c o l l a t e r a l  a L l a c k  t h d L  y o u  s e e m  t o  b eL 7

1 8 a o - c r  u r r r Y  r r e !  s  .

1 9 M R .  S H O C K L E Y :  R e s p e c t f u l l y ,  Y o u r

U ^ n ^ r  
- I  

r l i c r n r o o  l ^ r a  c n o - i  f  i n e l l r r  i n  l - L ^-  J r - d 9 ! L L .  ' v L  s P L L f ! t L u f f /2 0

2 I  c a s e  t h a t  I  r e f e r e n c e d  b e f o r e ,  t h e  C o u r t

? . 2 .  r e r - o o n i  z . e , d  a n r T  d r  ^ r ' r - . - . . r  - L - r  - - . r ^ - t ^ - ] L i v e
-  L f  L 1 9  u f  5  t , c u
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1 5

I  c h a f l e n g e s  t o  a  r e g u l a t i o n  c o m p a r e d  w i t h  a

)  a h a l  l a h d a  l - ^  r h o  a r r r  h ^ r i  t  \ 7  ^ f  r h a  A . , . _ncy  ro

?  F . , , t l ,  F  r  . F , - l , r l . r t  i n r l ,  f u  d  _ _

J U D G E  S T E I N :  B U L  f o o k i n g  a t  i t  -

5  a t  a  s l i g h t l y  d i f f e r e n t  w a y .  D o  y o u  d i s p u t e

6  t h d l  l h e  A g e n c y  h a s  a n  a b i  l i t y  L o  i n f  e r - p r e t

7  t h e  t e r m s  o f  s e c l , i o n  3 0 8  o f  t h e  a c t ?

MR .  STJOCKLEY :  l , le  do not  d ispuL e

g  l - h : f  : r  A i r a n . - \ /  h r c  r  h o  . r r r  h n r i l - . 1 r  i ^  i n l - F r n r F l

1 0  s e c t i o n  3 0 8 ,  b u t  L h a L  t h a t  i n t e r p r e t a t l o n

1 1  m u s L  b e  c o n s i s t e n t  w i t h  t h e  p l a i n  a n d

' . - - - - r , - r  - - - y t t ? . r a  n f  s - - f  i . n  l 4 P .  A n d  t h eY  u u u D  i  a r  r !  u r Y  L

1 3

J U D G E  S H E E H A N :  B L L  y o u ' v e  r e a l  l y1 4

1 5  p o i n t e d  u s  L o  n o l h i n g  u n a m b i g u o u s ,  e x p e c L

1 6  f o r ,  I  g u e s s ,  a n d  t h i s  w o r d ' s  i n  y o u r  b r i e f

f 7  t o o ,  t h e  a d m i n i s t r a t o r  s h a l f  r e q u i r e  L h e

1 8  o w n e r -  o I  o p e r a L o r  L o  m a k e  r e p o r t s .  W h y  d o e s

1 9  m a k i n g  r e p o r t s  s o m e h o w  g o b b l e  u p  L h e  e n t i  T e t y

) n  . \ l  1 n q  a n d  r r . r "  t i  r c .  '  h , a l  a \ / F r v  a - l  l t n d e l  3 0 8

2 7  b e  s o  i n d i v i d u a - L i z e d  a n d  L a r g e t e d  w h e n  L h e r e

2 2  i s  o t h e r w i s e  v e r y  b r o a d  l a n g u a g e  i n  3 0 8 ?
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www. betareporting.com(202) 464-2400 (800) s22-2382



1 6

M R .  S H O C K L E Y :  T h a t  i s  a n  e x c e f f e n t

2  o r e s l  i o n .  Y o r r .  H n r o -  s n { - . i l  . a  l l v  L n e

r  r - a . l  i  n -  n f  ? . o  ' 1 . r t -  -  r  n r r r . . l a r  r r r ^ r  ,  h eP U  L J  U

4  a d m i n i s t r a t o r  t o  m a k e  a n  i n d l v i d u a l i z e d

5 request ,  and a subsequent  burderr  upon the

6  i n d i v i d u a l  t o  r e s p o n d  t o  t h a t .  I f  y o u  l o o k

7  i n  s u b  s e c t i o n  ( b )  o f  t h e  s e c t i o n ,  i t  t a l k s

I  a b o u L  a n y  - r e c o r d s ,  r e p o r  t s ,  o r  i n l o r r u t  i o n ,

9  a n d  d o e s n ' t  m a k e  r e f e r e n c e  t o  p e r m i t s .

' I  
n  E c c a n l  i r  I  l r r  u r h - t

1 1 JUDGE SHEEHAN: IS Jones Faf fs  thc

1 2  o n l y  c a s e  y o u  r e l y  o n  f o r  y o u r  a r g u m e n l  h e r e ,

- l  
I  t h p  ^ n l r r  n n n  l a d i  - 1 r F  r , , -  } 1 i  - - ^ r r r  ^ '  q t  ^ l  r  . r '  \ . /L r r L  u r r r j  , , v ' .  , L Y f - f o  , o L U L y  u !  ! L u L u e v ! - r

L 4  c o n s t r u c t i o n  a r g u m e n t ,  i s  i t  J o n e s  F a l l s ,  i s

15 that  what  i t  comes down to?

1 6 M R .  S H O C K L E Y :  T h a L  i s  w h a L  w e  a r e

1 '1  bae in ' - r  . j r r r  ' r r i - r r rment  on .  I  cannot  a t .  th iS

1  A  n n i  n r  c > r r  r h r l -  i  ^  t  l - ' -  ^ h 1 "  - r  - ^  t - \ 1 f- 1 5  L l l f '  L ) I r - ! y  C d S e  L i l d L  W e  a r e

' I  s  re l  v i  nc r  r rnnn l ^ ' , , r t  aS o f  the  br ie f  in  t ime

20  tha t  was  the  case  tha t  we  a re  re l y ing

2 I  spec i f i ca f l y  upon  fo r  t he  - -  ou r  a rgumen t  and

) )  n n q i r i ^ n  l - h a r  \ / D u  m u S L  m a k e  t h i s
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i n d i v i d u a l i z e d  r e q u e s t  p r i o r  t o  f i n d i n g  m y

a b i l i t y  u n d e r  3 0 8 .

JUDGE SI IEEHAN: And d id Jones Faf ls

n o l  p r e c ' e d e  t h r e e  d e c a d e s  o f  A g e n r y

r e o . . l : f  r ^ r q  t s h , r l -  \ , , F n l  F ) . . i / - f  l w  - h e  o n n n s i l e

n n n -  i n r l  i r r  i n r r -  l  i  r a i  r a ^ ,  ' a - r

s u f f i c i e n t .

M R .  S H O C K L E Y :  T h a t  i s  c o r r e c t ,

v / - \ r r r  l l ^ n / 1 r  t h a r  i r  z l i . , i  n r o n o , 4 , .  r h : l  l -  i m E ,

r p r i  n d  o l  r e r r r r  l ^ t -  i , ' - \ n q  h r r t  k e p n  i  r  m i  n , l  '  h o L

i L  i s  s t j 1 1  g o o d  c a s e  f a w ,  a n d  w h i l e  L h e

L  ' _ ^  n h - r e r a r i  t  h , . n  A . r J 3 n . r / r  S, c v u , a L ! v r r >  r " d y  r r a v t r  u , i q . , : J L u  v r r L , ,  n y \ , , L /

i n f e r n r F f . r i . r r  m r q f  S t i l l  b e  c o n s i s t e n t  w i L h

t h e  u n a m b i g u o u s  t h e  t e x t  o f  s e c t i o n  3 0 8 ,

. r n d  I  h a l  j  h c  c i ' n n l  F  t e x t  o f  3 0 8  d o e S n ' C

r a F a r a n t a  n o z m i  t c

I t  makes the adminis t rator  have

l - J r r r . l a n  r n  m : L a  :  c n e c i  f  i -  '  F . - l , , F c l -  f  . 1 r

in format ion.  Ar Id in  fact  that  was done in

t h i s  c a s e .  T h e  s e c t i o n  3 0 8  f e t t e r  w a s  s e n t

r ^  q o  r \ r  i  n o  n i  I  u l - r ' i  n l - r  q a r r r i  n a  r . l  i  I  r a c n n n r l ^ . ]-  L  r P v r r u q u

t o .  T h e  e f f e c t  o f  t h i s  c a s e ,  L h e  p o l i c y
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e f f e c t ,  i s  t o  c r e a t e  p e n a l t y  t h a t  a l l o w s  o r

c r e a t e  a  l i a b i l i t y  t h a t  a l l o w s  s t a c k i n g  f o r

t h e  E P A  t o  i n c r e a s e  t h e  p e n a l t y  d s s e s s m e n l

F ^ -  -  ^ - * + , ,  n - ^

J U D C E  S H E E H A N :  T u r n i n g  t o  L h e

n a r a  l . \ '  i e q . r e  + n r  :  m ^ - l F n f  i  f  w , -  n r w  h C

two themes that  seem to recur  throrrghout  your

h r i F f  a n  l l - a  n ' - n . -  
" ,  

i s s r r e  s c e m s  t l ]  h F  v n l l

u r e r p  i n  r n  r r n < a n h i  c l - i . i f a d  n : r 1 -  ^ f  i h a

r - . r r n f  r 1 l  n . r f  )  \ , / , :  r e  n c  l -  h a c p  r  l : . . l | |  l e l  / - n .  ' e n d

l -  h , r |  r . / . l  r  h : r t  r o d o z t  A  I  I  . ^ n i - r ^ l  t n y  r ; n r r r'  v r  l v s r

n a r m i t f i n d  ^ h l  i n = t  i a n c  1 - ^  ^ r  h F r  n a ' r i a c

A s  f a r  a s  t h e  c e s s a t i o n  o r  t h e

n a . l  i  n a  ^  r d l r m a h l -  d ^ a c  r  h a  A T . . - T  u r F  q  n r F f  l -  1 /

c l  e a r '  l o l s  o l  t a c c - f i n d i n g  i n  h e r  d e c i s i o n

ther :e that  there was no s igned agreement

b e t w e e n  S e r v i c e  O i l  a n d  a n y  g e n e r a l

/ - ^ n t - v ^ - t  ^ F  I n  + : - i -  w o  w e ] . e  t w i c e  a s ] . e d  t O'  1 v e  
' v L ! u

ident i fy a generaf contractor wi th whom you

h a r l  :  e i  c r n c d  a r r r . a a m a n t  A n . i  , - n r r l  r l  n r n r l r r c a

none -

T h a t  M r .  L e n L h e ,  L h e  p r e s i  d e n t  o f

(202) 464-2400
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1 9

I  S e r v l c e  O i l  d i r e c t l y  h i r e d  t h e  c o n t r a c t o r  s o

2  h e  a c t e d  a s  h l s  o w n  g e n e r a l  c o r r t r a c t o r .

3  S e r v i c e  O i l  i d e n t i f i e d  i t s e l f  a s  t h e

4  a p p l i c a n t  a n d  t h e  N O I  f o r  t h e  p e r m i t

5  n n r r c r . r r r p  i r d  F h . " .  -  -  -  I O I .,  L U v L r u Y !  r -  - t v L r o L u l y

6 terminat ing the permit  coverage -

A n d  . r  l o l  o l  L e x L  i n  y o u i  b r i e t  i s

p  n F d F  h i  r i  n o  f  h t r  W h A l  e r z  a n , ' l  M 9 6 1 g

9  F i  T - m s  t o  n a v  i g d l  e  t  h e  p e r m  i  L t  i  n g  y e q i m e ,  b u t

10 as the ALJ found there was no wr i t ter r

11 conLract  wi th  Whafey doing Lhat  and the

1 2  c o n t r a c t  w i t h  M o o r e  w a s  s i l e n t  o n  t h a t  p o i n t .

1 3 I n  f ac t  Moore  o f fe red  i n  i t s

1 4  n r . . r n l ' l q A l  l ^  \ , r , , r r r  r ' .  r r n , , l a r l -  a k a  I  h . \ q F  6 a ' m i l -  l -  i  n / - r
t i v v !  

t  
v r

I  5  r ' e s n o n s i  b i  I  i  I  i  F s  a n d  S e r v i c e  O i f  r e f u s e d .  S o

1 6  i t  s o u n d s  I r o m  t h e  f i n d i n g s  b e l o w  a n y h o w  i s

1 ' 1  i f  l ^ .  l r n m  o i r r i n . r  . ' r \ n f  ' . 1  j - . r  e n m F r l n e  e - L S e

' l R  
1 , ' ^ r r  L a n l -  I h : r  / - . \ n  | -  r ^ l  i n  r r n r r r  h : n . i cf l r  / v u  L o r r  y u u

/

1 9  a d d r e s s  t h a t ?

2 0 M R .  S H O C K L E Y :  Y e s ,  Y o u r  H o n o r ,

2 l  t h a t  i s  a n  e x c e l f e n t  q u e s r i o n .  W i L h  r e s p e c r

2 2  r .  I  l - a  n , - n e  l l  ' z  k e e n  i n  m i n d  t h i s  i s  a

(202) 464-2400
'1
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2 0

1  bus iness  tha t  has  been  ope ra t i ng  i n  t he  Red

2  R ive r  Va f l ey  fo r  many ,  many  yea rs  w i th

)  . :  i . r n i  t  i r - r n  v p  i t  r - - - L r  ' -  ^ . ^ - I I U C L  i O n.  J L I ' r 4 ! r u  r u r r b r L r t , -

4  a n d  e n g i n e e r i n g .  A n d  i t  i s  a f t e r  a f f  a  r : u r a l

5  a r e a  i n  w h i c h  p e o p f e  s t i f l ,  e v e n  i n  l a r g e

6  c o n t r a c t . s  l i k e  t h i s  e n t e r  i n t o  o r a f

7  a g r e e m e n t s .

h r i F h  Y ^ c ^ a ^ r  t  ^  r l - \ a  n o r m i t  t  i n a
J I r ! ! L  r v  L r a L  P ! ! " "  L u " ' Y

g  r  a n r r  i  r o m e r f  -  i  -  . z n r r  r ^ r / 1 r r  I  d  h ^ r r p  - n n k e n  L O  L h e

' r  ̂  m r i  ^ y i  t - 1 ,  ^ f  h - ^ r l e  i n  t h e  c o n s t r u c t i o n

1 1  l n d u s t r y  i n  F a r g o  i n  2 0 0 2 ,  a n d  r e f e r e n c e d  a

1 )  c l ^ - m  L ' r l  i l  T  h 6  l i F \ / F  t h a \ /  \ ^ ? O U l d  h a v e

I  r  n r n h r h  |  ' ,  l ]  :  ' , - n  ' / o u  a  b l  a n k  L o o k .  O u r  i s

L 4  s i m p l y

J U D C E  S H E E H A N :  T s  t h e r e  a n y  T e c o r d1 5

16 ev idence of  that  bfank look?

I 7 MR. SHOCKLEY: No.  Your  Honor.  I

1  q  A m  l r r s l -  s r ' o r - r r l  ' a j -  i  n  / - r  r ^ l i  l -  h  r - a c n F , - l -  l -  o  t h e l e ' S

3

1 9  j u s t  n o t  a  l o t  o t  k n o w l e d g e  a t  t h a t  t i m e

) f i  . , - , r e r d i n r r  n p r - m i  f  e  r n r l  m r ,  ^ l  i a n f  i  
"  n o t  i n

2 I  t h e  b u s i  n e s s  o . t  c o n s L  r  u c L  L o n  o r  e n g i  n e e r i n g ,

) J  a r d  n r r r q r r : n 1 -  r n  h  i  q  n r - a r r  i . \ r r q  : r r . a n . r a m e n t S'  v u u  s !  ! e r r Y e
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, A 1  i  A . i  r r ^ ^ n  I  h ^ c a  ^ ^ n l  ( ) . r ^ r <  r n . l  a n d i r a F- - - r  - - -  -  -  r _ r n 9

I  i r m , :  l - a  h . ] l . r  h i m  ,  h r n  a h  r h i c  n r . r . - p q <

JUDGE SHEEHAN: But  your  c l ient  -

M R .  S H O C K L E Y :  I f  t h e y  w o u l d  h a v e

J U D G E  S H E E H A N :  Y o u  c l i e n t ,  a s  t h e

p r o c e e d i n g s  b e l o w  i n d i c a t e ,  r u n s  a  $ 1 4 0  - -  a

$ 1 4 0  m i l l i o n  a  y e a r  b u s i n e s s  a t  f e a s t  i n  ' 0 5 ,

? n o  F T n ' . r 1 / F 6 q  I  
"  

c r  l _ e S  a c I o s S  t w o  S t a t e s  -

T h c  < l  A \ / m i r  k  , : i r p  c n r r n d c d  1 ; r c , -  1 q  f . r  ? n

ac res ,  a  res tau ran t ,  a  pa rk lng  l o t ,  r e ta i l

: n r r  c n  n n  r r -  d o e s n , L  s o u n d  l i k e  a

r r c r r r  r r n < n n h i  c l -  i  - r l -  a , 4  i  h  t -  h a  z e c r r ' l  r '  n r . r
P L !  r v r  r

wor ld -

M R .  S H O C K L E Y :  W e f f ,  T  t h i n k  t h a t

i s  a l s o  a n  e x c e f f e n t  q u e s t i o n ,  b u t  T  E h i n k

, - l  i  c t  i  n n r r i  c h  h 6 f  L r 6 6 n  f  h E  r a ^ , r  l i t  ^ 1- . . -  - - , * r * - - - v

wn r l  d  n f  r r aq  > r r ' l  , - l  i eqa  I  r , - f  e i  I  i  n . r  / - . ,mn . i  r pd  tO
!

l -  h a  r . a , - r , r  I  :  |  / ' \  r  v  s ' ^ . 1  r l  a f  n n n c l  n r . l -  i  . 1 n  M 1 r

c l i en t  i s  no t  i n  t he  bus iness  o f

cons t  r ucL  i on ,  and  had  t o  r e  l y  upon

i n d i r r i r t r r : l c  l ^  h a l n  h i m  I  h . ^ r i d h  l - h a f
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- ^ n  c  F  T 1 1 -  i _  i  ^ n  n , ^ ^ 6  c  c I n  r e  f  e r e n c e

JUDGE SHEEHAN: We1l ,  then why

I i . l n '  l r  h i r e  r - n n  t r  t o  u n d e r L d k e  L h e

r e g u l a t o r y  r e q u i r e m e n t s  i n s t e a d  o f  s e e m i n g l y

y . F r r e i h -  I  ^  d ^  c ^  . n , ' r  ^ a l n i - ^  '  h r l- , . 1  n o - L o r - g  L n d L  p o w e r  l n

h i s  h a n d s .  I L  s o u n d e d  l i k e  . .  -  s o u n d s  f i k e

a f m o s t  a h e a d  i n  t h e  s a m e  s o r t  o f  a t t i t u d e ,  I

want  to  keep a1l  the chi ts  in  rny own pocket , '

f L - m  f ^  q n m e h n d w  a l s e .
9 U ' l i : j L U 9 | v L L . . " ' ' '

A n d  t h e n  n o w  y o u  a r e  c l a i m i n g ,  w e l l ,  n o  o n e

e l s e  w a s  i n v o l v e d ,  o r  n o  o n e  e L s e  w a s  h e l p i n g

o u t ,  s o  i t  w a s  s o m e o n e  e f s e ' s  f a u l t .  J u s t

d o e s n ' t  a d d  u p -

M R .  S H O C K L E Y :  W e 1 1 ,  m y  c l i e n t

- e l  i  e , ' l  ,  r l - 1 . r n  I  n e q F  i n - l i r r i 4 r r r l e  f  ^  h F l n  h i m  o u t

. h r - . \ r ' / 1 h  r h A  r p I r t  i . - r ' r q h : n e  f  h ; l  h F ' 1 1  h a d  j n

t he  pas t .

.]UDGE SHEEHAN : Were they s igned

cont  ract  s  ?

MR. SHOCKLEY: - -  : r , 4  c n e a i F i n > l l r r

JUDGE SHEEHAN: I ^ l a r a  I -  h  a \ r  < i  a n o d
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con t rac ts  o r  was  i t  a l l  j us t  buddy  sys tem o r

o ra l  handshakes  tha t  so r t  o f  t h ing .

M R .  S H O C K L E Y :  I L ' s  c o m m o n  p r a c t , i c e

i n  t h e  a r F a  f h a t  v o u  w i l l  h a v e  h a n d s h a k e s  a n d

- ^ n l r F y a r l -  i  a n c  r o n > r d i r a  r a ^ c t v - , - t - i  ^ *  n v ^ i '  - '  ^
.  J  I  r r 9  L L '  ' u r r  P L U J - '  '  -

- -  t h e  c o n t r a c t o r

J U D G E  S T E I N :  I s  t h e r e  a n y  e v i d e n c e

i n  t h e  r e c o r d  t h a t  t h l s  l s  t h e  p r a c t i c e  i n

r  h p  .  ' . \ m m r r n i  l -  \ / "  a e n  \ / ^ r r  r ' / r  i n l -  m o  I . l  L  h F r  F  - -

I t 4 R  -  S H O C K L E Y :  i  b e l  i e v e  r h e r e

1 r - r i  n ^ i n l -  i -JUDGE STEIN:

where in  the record there is  ev idence that

l ' h a  m n r l a  n F  r l e a l i n n  i n  I  h  i a  . ^ m m , , n  i t r r  i c'  u 1  I  u

l  hr -orr l -Jh r - r r - :  I  . r lnJ r^r - i - ,S raLher  than Wri t ten

c o n t r a c t s ?

M R .  S H O C K L E Y :  I  b e l i e v e  t h e r e  w a s

a  l - o c r i h ^ h v  t  r ^ n  r  h a  o w n e r  O f  S e r v j  C e  O i l

r a - r r ^ i  n ^  i - r - , - f  r - ^  -  ^ e r t a i n  e x t e n t .  T h e r e
I

$ ? F r F  n / - )  c n e r i  F i . -  f a . ' l ,  W i t n e S S e S  C a _ l l e d

r F - ^ . A  i n n  t h o  - ^ h c f 1 1 1 ^ f i  ^ n  i n . l , , e i  v \ r  i .

F a r g o - M o o r h e a d  a t  t h e  t i m e .

. fUDGE SHEEHAN:  So what  - -

Beta Court Reporting
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2 4

J U D G E  S T E I N :  A n d  t h e l e  w e r e  o r a ]

2  con t r :ac ts  o r  as  to  o the r  ma t te rs?

M R .  S H O C K L E Y :  I  b e - L i e v e  t h e

4  n r p q i  d o n F  r - ,  f  c F . r l / 1 c e  O i l  t e s t i f  i e d  t h a t  h e

5  had  o ra l  ag reemen ts  w i th  the  con t rac to r ,  and

5  a l so  w iLh  Se rv i ce  O l l .

JUDGE SHEEHAN: And what

F  r F s n . r s i h i  l i r ' i  e -  n ^  ' ^ ' , ' h : n ] .  c a r ' i ^ e  O i i  h a S

q  |  ^  F  i  c r r r e  i l  t l  w h ^ '  f  h -  r o f l q  r c n r r  i  r o  a n d

1 n  ^ r . m n l v  w i  f  h  - h F ' n  i n e f  a A  - : l  n f  h e i n o  i o n o r a n l  o l

11 them, and in the dark? What should a company

12  l i ke  Se rv i ce  O i f  do  to  make  su re  i t  i s

l ?  l , , l l i l l . i n n  i t ^  - o c n ^ n a i l - \ i l i t  i 6 c "I u | | L r f r ] I Y f L J ! E - | . J U ] I D !

I 4 M R .  S H O C K L E Y :  W e l  1 ,  I  L h . i n k ,  i n

1 5  2 0 0 2 ,  S e r v i c e  O l f  a c t e d  a p p r o p r i a t e l y  g i v e n

L6 t .he area in  that  he sought  out  construct ion

l 7  c o n t r a c t o r s  a n d  e n g i n e e r i n g  p r o f e s s i o n a l s  i n

18 the business to advice h im.  Qui t .e  s imply,  he

19 was unaware of  any t l4)e of  regulatory regime

) ( \  r e . r r r i r i n . r  q f  . 1 r m  r r ^ f  a r  n a r . m i  f  s  ' - l t r  i u S L

2 1  d  i d n ' F  h ; r r r e  a n r z  \ r : t v  F r - r  r r = , - n o n i  z e  f  h a t  h e

) )  n e o , - l o d  r h i  c  : r r t  h a  d ^ , , ^ h t  ^ r r l -  l -  h a < a

Beta Court Repoting
www.betarepofting.com(202) 464-2400 (800) s22-2382



2 5

1

2

3

4

5

6

7

B

9

1 0

1 1

L 2

1 3

1-4

1 5

1 6

L 7

1 8

1 9

2 0

2 L

2 2

i n d l v i d u a l s  L o  L e I l  h i m  w h a L  p e r m i r s  w e r e

n e e d e d ,  w h a t  p e  l  m  i  L s  w e  I  e  n o t  ,  a n d  e v e n

-  -  '  r c  h a d  w r i L L e r '1rc LlLo.y

: . t r a a r a n l  q  i  I  1 . r : c  \ i S  C O m m O n  b U S i n e S S

n r  a r - f  i . - F  r , , - )  a . . r , r o a  i n  L h i s  - -

JUDGE SHEEHAN :  t r , lhy then,  when the

M o o r e  c o n t r a c t i n g  c a m e  t o  S e r v i c e  O i ] ,  a n d

- 1 i . 1  ' r r . r a  r . , i a I  h ^ r ^  / ^ , ,  ^ h t  > i n  h A r m i r c  ' ,
' , t :  , I J  ) v u  P L ' . , ' r L J ,

t h o s e  a r e  t h e  w o r d s  r n  t h e  A L J ' s  d e c i s i o n

h o l  n u r  : n r l  o r r i . l E n t  l v  q a r r r i  r o  n i l r c  c r  i n

' r T h a r l k  r z n r r  r r e r r r  m r r c h,  - -  ,  f l o - "

so  i t  seems  l i ke  f rom tha t  f i nd ing

aLone  Serv l ce  O i l  was  on  no t i ce  the re  was  a

F , 3 r m i l l  i n .  r r ^ r ]  - l  ^ ' , 1  l L o r p  l h F V  n a a d e d  f  ( ,L r r ! y  r r L L u L u  L r

d e a l  w i l h .  S o  w h y  d i d n ' t  i t  t h e n  d e a l  w i t h

t h a t  w o r l d .

MR. SHOCKLEY: I  bef leve that  i t

was an understanding that .  that  was refaLed to

h t r i l d i n a  n a r m i t  q  |  : m  r ^ l -  ^  l n n  n a r - a n l

s u r e  o n  t h a t  I ' d  h a v e  t o  c h e c k  t h e  r e c o r d .

Trd  be  har rD\ . .  f  o  s r rbmi t  a  memorandum on tha t

i  sqr re  i -  r r  j -  he  R l r i yd  i f  the  Board  so  des i re .
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J U D G E  S H F E H A N :  ' f u r n i n g  t o  y o u r

A a t a . Y A n - ^  v n r . ,  n n i n r  i c  r  h r i

ho r - r r r c r .  he  r - i  l -  v  . - f  Fa  t _ / - r o  a t  sam, .  nn  i  n t  - dme

r r n  w i r  h  r  r a a r r ] : 1 -  i  ^ h  ^ f  h r r i l d i n n  n o r m i t

r e g u l a t i o n  t h a l  w o u f d  n o t  a l l o w  t h e  i . s s u a n c e

o f  a  h U i l c J  i n o  n e r n i l  n n l a q q  l h F r F  w a s  n ' o o f

o f  c o n s t r u c t i o n  s t o r m  i . \ 7 a t e r  c o v e r a g e  f  i r s L .

F i r s t  o f  a l f ,  w h e r e  i s  t h a t

r e o l r i  ? e r n F n l  l h a t  v o ] r  s e e m  L o  L h i n k  i S

embedded in  the Clean Water  Act  embedded in

the Clean Water  Act  that  th is  ord inance is

r a f l | l i r a d  h v  t h e  a . - l  ?  A n . l  n | | m h a r  j - w .  F V e n  i f

i f -  were  recr r i  re . l  .  and  even i f  i t  were  some

s o - r L  o I  f o c a l  d e t e r r e n c e ,  n o t  g e n e r a f

d F l  a r r a r l - F  l - , r t 1 -  I  ^ - a  l  r , l a - a r - p n r - , -  w h r r  f  h o n

i q n , l -  :  d o t  I  i n ^  i  h i .  d ^ y r  ^ .
Y !  u L  I  r L Y

. ^ n q l  r r r . - f  i  n n  n e r m  i  I  F ^ r  \ / ^ r r  F ' 1  r h , - n  i - h ; n

, l  i  cranr r . - l  r  l -1a ^^vmi t -

Tt sounds 11ke they only  need to

s11 .u r  I  ha l -  f  ha l r  h : \ ' a  l -  1 -F  na r .n i  |  . ' ^ \ ' Fy , f l 1F  bU t

I  h e  h r r i  I d i n r r  n r . d i n a n n c  d n e q n ' i  A f  A l  I  r c r r U i 5 e

j - h A f  . . \ m r r l  i : n e c  u r i l -  h  1 - h r l -  n c r m i l -  r - \ . . ' r 1 r
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M R .  S H O C K L E Y :  T h a n k  y o u ,  Y o u r

H o n o r ,  I ' d  l i k e  t o  c l a r i f y  t h a L  l L  i s  n o t  o u r

- 1  - A n  W A f F r  A - t  . e , r r r i - e S  a} , v > f L f u r r  -  n .  L  ! !  i u r ! !

l r - a l  i - r r - i - , - , 1  i , - t  i  n  t o  e n d ( . L  S U C h  a n

o r . l i  r . . n . - e  o r r r  n o q i  t . i o n  i s  t h a t  i t  C o u l d  n o t

I  h i c  1 - \ r n 6  a f  r r i a l r r ; ^ n  - ^ r , l A  r a  l n n a o r

h a n n o n  i n  r L ' o  F A  r / r  - N 4 o o l  h e d d  a r e a  b e c a u s e  t h e

contractors now have to obt .a in a s torm water

n , : r m i i  w h o n  r h a r r

JUDGE SHEEHAN: But  obta ln ing the

n F r . m i I  i e n r l  r h a  a a m F  I h i n . . r  h n w p r r e r

w o n d e r i u l ,  j t  r s  n o l  L h e  s a m e  L h i n g  a s

l - -  . . r  ! L  ! L -  -  a y m i  1 -  V ^ 1 .  n a r r l , 4  n n  1 6e u , u y f / f r r g  P c | , " | L  L r u l u  Y U

'  h t r  h r r i  I  d i  n n  n , = n n l  a  ? n . l  n r e s e n F  j -  l - F  . ' / 1 n v  o f

r r - f  i ^ n  n - v m i l  d a l  \ / ^ , , r  h r r i  l d iI  r - '  )  - - .  - . - - . .  n g

n 6 7 m i 1 -  f n ^  t  h a n  n l ^ - e e d  t o  t h e  n e x t  s t a t e  o f

v io la te  the  te rms  o f  t he  pe rm i t .  ! , i hy  does

L r v i  n n  I  h p  n e r m i  I  r r - l - \ n d i  I  i  / - \ r r r  F q  r r n r r  r a  I  I  _ i 1

some how cover compl iance in the future?

MR. SHOCKLEY: I  th lnk l t  goes to

l < n n u r ]  a d c o  v ^ ] 1 7  I J ^ n ^ r  - . ,  r  F  -  - . t * ' - 1 . .
'  q u r  L U  r , - L [ L P r  y ,

c o n s t T u c t i o n  i n d u s t r y  n o w  k n o w s  L h a t  t h e y
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2 B

h a v e  t o  o b t a i n  r h e s e  p e r n j  r s  \ " / i t h o u l  L h a L

n r d i n a r r . , -  h e i r o  ' n  n l a c e

JUDGE SHEEHAN:

Un less  they

T r ^ a c  l  l r o  l - ' , r i  l  d i  r a

n a r r r i  r a -  a : n - , - r t  ' f  l - L - - F  i q  n ^ n  ' - n r n r - l  i , . n 6 g

r ^ 7 i r h  r h o  r r n n o r l r r ' n a  n n n c r  r r r e l  i n n  n , : r m i r "

n ^ a c  f  h F  n  ' ,  n h o - I ,  - n  q o p  l  h a t  l  h e  n e r r - t : t  i S

h e i n a  r h i r l o r l  h r r  n v  i r r c r  i q c r r a  i t  q  h , r i l r J i- -  *  * r -  * - n g

-  I . f  s t  v . \ , 1  h F a r .  f r o r  t h eu r r  ) / v u

.  i  I  1 , / t

t 0 MR. SHOCKLEY: T do not know about

l 1 f  h F  q n a - i  f  i  / -  n r , r . l  i  . - F c  ^ i  r h , .  a i  l -  1 /  . r f  F " , e  y-  _ . 9 o ,

a n d  I  d o n ' t  b e f i e v e  t h e r e  w a s  a n y  t e s t i m o n y

- ^ ^ ^ r r i  i n c c  ' p n . r r r l i nr e g d r o r n 9  L n e  s p e c . r r r -  -  . - , - . - . . . 9

i n q r , F . - t  i n n c  n {  l - h o  c i l - \ '  - F  F ' ^ r a n  r n r l  h a l i- - - J W ,

s o  I  w o u l d  b e  u n a b l  e  t o  a n s w e r -  t h a t  q u e s l i o n .

r2

1 3

1 4

1 5

1 6 JUDGE SHEEHAN: When you went

I 7 l -  h y ^ r r . r h  r h , =  n a r m ; l  : n n l  i . ' e l  i . \ n  r l r . \ - a q q  i n  t h el | ' J 9 U I / y

f  a  l  I  r - r  t  ' O )  i r  r  I  h i  n k  N I . , \ / F m l - ' F r  . ' f  ' n 2  \ , O u

h a , r  i  n r r  h e e n  a t  F r t -  , -  r t  : o  t h e  n e e d  f  o r  t h e

n , - r m i l  a l - r l - r i n e d  h a y m i  I  i q  l - h F i

rrgnr i

1 B

1 9

20

2a

22 MR. SHOCKLEY: ' F l a  r  1 -  i  a  r ^ t r o r r

Beta Court Repofting
www.betarepofting.com(202) 464-2400 (800) 522-2382



2 9

1 Your Honor -

JUDGE SHEEHAN: Okay.  Then why you

f  m a k e  m u c h  i n  y o u r  b r i e f  o f  t h e  f a c t  t h a t  y o u

4  n € v e r  s a w  t h e  p e r m i t .  Y o u  g o t  t h e  c o v e r a g e ,

r -  h r r l  \ / ^ r r  n p 1 / F  r  q a w  I  t -  w a r p r  '  I  v n t r  r . r l l  i O U S ?

( ,  Y . ,  1  h , = r l  r  n , . r ' r i  j -  1 / ^ r r  I . r F n ,  t - h a  n o T m  i - L  m U S L

1  1 ' € . ^ t t  i r o  < n m o  n h l i n r l -  i n n  f  ' n m  r u n r r  L ^ l h v  d i , 4 h ' l -!  v r r r  l u u

8 you cal l  somebody,  check a websi te  make

o  r . r n r r i - i e e  f n  {  i  n r ]  ^ ' r .  w h : f  F h c  n c , r r r i l

1 0  r e q u i  r e d ?

1 1 M p  q H . ' ) a l t { t . t r v .  I ^ r F  t  l  - t r ^ 4 ^  ' . ' - ^  r

L 2  L h e r e  i s  t e s t i m o n y  i n  t h e  r e c o r d  b e l o w

1 {  i n r l i  r - a r i n c r  f h e - a  $ ? : r  q  ?  q f  r r r . r o ' e  w i f h  t h e

L4  con t rac to r  t o  f i nd  ou t  wha t  was  requ i red  o f

15  the  pe rm i t .  The re  i s  ac tua l l y  e -ma i l s

l 6  l  egd rd ing  how  we  ac tua f l y  r ece i ve  t he  pe lm iL -

I 7 AId I  bef ieve i t  rea l lv  qoes to Lhe

1 8  k n o w l e d g e  o f  t h e  c o n s L  r u c t i o n  i n d u s t r y  a t

I  g  f  h a f  t  i m c .  I  h F V  l -  h . r r r . r h l -  1 - h i  c  u , A c  m r r q h  ] i k g  ; t

) n  h r r i  l  - ' l  i  i t  a n d  I  h i 1 -  1 / , , r r  r  r a ^ , -  i 1 1 4 6 l  l h g] v v  '  v v ! r  v !

a 1  h ' r ' i  l r i i n . r  n a r m i r -  a n d  i t  h a S  i n s L - r u c L i o n s  o n

2 2  i L ,  a n d  y o u  p o s t  i L  o n  a  b u i l d i n g .  T  L h i n k
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^L  _ . . _ :  _ l ^ ^  t  n - , r r . l  a r l r r , _  . \F  I he' - o r r y  u ! ] L  r L  L r l

2  c o n s t r u c t i o n  l n d u s t r y  a n d  t h e y  t h o u g h t  t h l s

{  \ . ? d e  i t  . . r r . ^ l -  I  i  L - a  :  1 - , . ,  i  l , - r  i r ' -  ^ - " m i t

4  r - d t h e r  r h a n  a  c o m p r e - l e n s i v e  s e L  o f

q  r F - r r l  r f  i  ^ - a

JUDGE SHEEHAN: But  i t  sounds f ike

?  f r o m  w h a t  y o u  j u s t  s a i d ,  i f  y o u  h a d  a

B  b u i l d i n g  p e r m i t ,  y o u  w o u f d  s e e  n a i f e d  t o  t h e

9  w a l I  w h a t  t h e  r e q u i r e m e n t s  w e r - e .  W h y  d i d n ' L

10 you seek to f ind out  what  the storm water

1 1  p e r m i t ,  n a i l e d  t o  t h e  w a l f ,  w o u l d  r e q u i r e ?

l 2 M R .  S H O C K L E Y :  I  t h i n k  t h e r e  w a s  - -

1 3  t h e r e  i s  t e s t i m o n y  a n d  e  m a i l s  a n d  e x h i b i t s

L 4  b e l o w  i n d i c a t i n g  L h e r e  w a s  L h i s  s t r u g g l  e  b y

1  \  n r r  l - l  i 6 n  J n . l  n  i c  > n o n r c  I  , 1  I  i n . l  -  r f  t / t h a  t

1 6  .  . Y d t ' l  \ /  \ 4 r . r  s  r F n ,  : r o d  ' r n . l a -  I  h r j -  n a r r q i t  .

I 7  T h e r e  w a s  n o  i n t e n t  n o t  t o  f o l f o w  t h e  p e r m i t

I  Q  / - r n / - F  I  h F \ 7  n h t -  r i n o d  i t -  T h a l /  s ' a r a  I  r \ / i n . j  F , 1' , r ! j  w r r u

1 9  f l n d  o u t  w h a t  t h e  p e r m i t  r e q u i r e d  o f  t h e m .

2 0  W h a t  c h e y  c o u l d  d n d  c o u l d  n o t  d o  a n d  t h e y

) 1  r ^ r o  r , =  i r r q r  c i n n l r .  S t a f c e d^ . - ! L  J  ' . ' y L y  u r r a w a r E  - -  c 1 l ! , r  L r r c y

2 2  t o  f o l l o w  i t  - -
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J U D C E  S T E  I  N :  D  i d  r  h e y  a s k  t h e

p e r m i L L i n g  a u L h o r i  t - y  f o r  a  c o p y ?

M R .  S H O C K L E Y :  T  b e l i e v e  t h e y  d i d ,

I  b e l i e v e  t h a t ' s  a l s o  i n  t h e  r e c o r d  i f  i t  h a d

t , ' - e n  . r q k - r  f  n -  h r r  i t  l -  l r p r z  . 6 r - F i 1 r a . l  a  n - r m i t

f r o m  t - h e  N o r : t h  D a k o t a  D e p a r t m e n t  o f  H e a l t h

a 1 . l  ; l  s o  w h e . L e  c o u - l d  L h e y  p o s L  i L ?

J U D G E  S T E I N :  I  a m  n o t  a s k i n g  i f

L h e y  r - e c e i v e d  i r  B u t  i I  y o u r  a l l  e g a r i o n  i s

l h e v  d  i d n ' f  a n r l  v o | r  - l i o n r  r n r  l r i n ' l  - o j -  j L

l . n m  t -  h F .  / - ^ F t  r : ^ t  n r  w h v  r l i d n ' l  v o l t r  r - l i e n t

i r r s f  . ^ l l  r r r l  f h e  n F ? - s o n  t h a t  i s s u e d  i t  a n d

.a  c l r  f  n r  i  - ^n i r?

M R .  S H O C K L E Y :  I  b e l i e v e  m y  c l i e n t

s n F .  i ' i r - , - r l  l v  , ^ / a q  r F l r u  i - n  r n n n  f h F  . . ' n r  r a r - L O f

A n , - J  f  h a  o n n  i n c p r  l - ^  ^ l - \ l -  = i n  i - h ^ l  t  r / n F  . ' \  I

in format ion,  and

JUDGE SHEEHAN: f  am looking at  the

November 15th le t ter  f rom the North Dakota

D e n a r t - m e n t  o f  H e a l r h  t h a t  i s  a d d r e s s e d  t o  o n e

n F  r r n r r r  . ^ n l -  r r . l  ^ r c  a r , l  i  |  |  c  C r -  -  i  n d  M Y

T , F n r h F  l h c  n r F s i d o n t  o f  S e r v i c e  O i l  a n d  l t .
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s a y s ,  I ' H e r e ' s  t h e  w e b s i t e  w h e r e  a t  l e a s t  y o u

. r .  . r a r  f f o  ' . - n q  . ' '  f  i _ L ]  o u t  t h e

r - r  I  i -  ^ ^  I  |  . ^ 1 a r  6 n ^ - ca F r v L r L o  ' u r r .  u  u v \  r q 9

u n d e r  L h e  s t o r m  w a t e r  p e r m i t  a n d  e v e n  t h e n  i t

a i r r o c :  n a y h i  l -  h , , n h ^ r  l ^ i h \ ?  ^ ^ , , 1 / l h r l -  a r ^ , 1  i , i c l

c a l l  M s .  A b b i e ,  w h a L e v e r  h e r  n a m e  i s ,  a n d

A  c L -  f  ^ r  i  l a o  n a T m i  1 -  ?

M R .  S H O C K L E Y :  T  s p e c i f l c a l l y ,  Y o u r

H o n o r ,  T  ] r e l i e v e  t h a t  t h e  r e a s o n  w h y  i s  t h a t

L h e - r e  w a s  a n  u n f a m i l i a r i r y  w i r h  t h e

n r - - n i  - f  i  r o  n r o r - c s s  r - l l  \ . / h : t  w : c  r c . r ' . i  r c C

r r n . l . . T  f h o  n a r m  i  I  M \ . '  - l i a n l

JUDGE SHEEHAN: But  you had her

n : m a  + n 4  h a .  n h ' 1 n 6  . u m b e r  o n  t h i S  l e t t e r -

T h e  p e r s o n  s e n d i n g  t h e  l e t t e r  w a s  o b v i o u s l y

" r - r r  
^ n r r ' l  . l  n  i r k  r r n  r l - c  n h n n a  a n r l  ; 3 1 ]

h e r -  N r m b e y  i s  r i o h t  a t  t h e  b o t t o m  o f  t h e

l e t t e r ;  i t  d o e s n ' t  s e e m  l i k e  i t  t a k e s  a  } o t

c ' ,  f  P f  f  e , y  I  I n r  : n r r h n d w  m r r r - h  l e s s  s o m e h o d w  a S

s e c n  i  n o  l w  s ^ n h i  q l -  i  r - ; e r c d  : q  l -  h e  n r p q  i . l a n l  O t

c e r r r i n o  n i  l  f ^  f  i n r r v o  ^ r , 1 -  :  h l a ^ n a  n r r m l - r o r
v u  L  e  P r r v r r e

M R -  S H O C K L E Y :  W e l l ,  Y o u r  H o n o r ,  I
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I  h c l  i F \ . , a  I  h - l  m \ r  - l i F n r  , F l  i . - d  q - o . l l  i - A l l \ /

2  u p o n  h i s  c o n t r a c L o r s ,  a n d  i f  h e  w e r e  t o

3  r e c e i v e  t h e  l e t t e r  l i k e  t h a t  h e  w o u l d  h a v e

4  t o l d  h i s  c o n t r a c t o r s  t o  t a k e  c a r e  o f  t h e

5  i s s u e ,  s i m p l y  b e c a u s e  h e  i s  n o t  i n  t h e

6  c o n s t r u c t l o n  i n d u s t r y  a n d  w a s  r e l y i n g  u p o n

7  t h e s e  i n d i v i d u a l s  t o  h e l p  t h e m  n a v i g a t e

Q  t  h r n r r r h  t  } 6  h , ^ - .t - - . ' : s s -

JUDGE I {OLGAST: I  wanted to c lar i fy

1 0  o n e  p o i n t ,  , t u d g e  B . i r o  h e r e  c i t e d  t o  l e g a l

1 1  t h e o r i e s  f o r  l i a b i l i t y  o n e  o f  l v h i c h  w a s

1 2  s e c L i o n  J 0 8 ,  a n d  T  w a n t e d  t o  c l a r i f y  L h a l  y o u

1 J  a r e  n o r  c h a l l e n g i n g  h e r  a l L e r n a t e  t h e o T y  o f

1 5 M R .  S H O C K L E Y ;  T h i s  i s  - -  Y o u r

7 6  H o n o r ,  L h a t  . i s  i n  o u r  h l r i e f  t h a t  i s  c o r r e c t  -

1 7  W e  d i d  n o L  c h a l l e n g e  t h e  a l  t e r n a t i v e  L h e o r y

1 A  n t  l i r h i l i l - l / .  L ' a : r a  / h r l l a h d i h d  l -  l - r o n v r .  n Fr r L t /  w c  r r c r r Y r r r l

1g  I i ah i I i t -w  r r ndcv  SecL  i ons  108 .  And  t he re  i s  a

20  -  T  wou fd  imag ine  the re  i s  a  ce r ta in  des i re

2 I  f o r  t h i s  Boa rd  ro  s imp l y  i gno re  ou r  appea  l

22  because  - -  we  a re  on l y  cha l l eng ing  one  g round
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3 4

B u l  , L  w L , u l L r  t l - i  r e c r  y o J  L o  p a q e  h b

3  o f  t h e  i n i t i a l  d e c i s i o n  i n  w h r c h  d s  p a r L  o f

4  l h p  n F n r l f v  . , r - . r r ' ' : 1 -  i - r  r r r ' ' i , - r a  R ' . -  i . n d i t a t e d

5  tha t  she  was  cons ide r ing  the  c 'ompLe te  fa i l u re

6  to  app ly  and  ob ta in  an  ND - -  NpDES pe rm i t

7  p rao r  t o  s ta r t l ng f .

A n d  s e c L i o n  J 0 B  w o u l  d  c e i  l a i n l y  -

9  v i o f a t i o n  o f  s e c t i o n  3 0 8  w o u l d  c e r t a i n f y

1 0  c o n t r i b u t e  t o  a n  i n c r e a s e  i n  t h e  p e n a l t y

1 1  c a l c u f a L i o n ,  a n d  l h e r e f o r e  r h a L  i s  w h y  w e  a r e

\ 2  c h a l l e n g i n g  t h e  g r o u n d s  o f  l i a b i l i t y  u n d e r

1 3  s e c t i o n  3 0 8 .  A n d  I  a l s o  b e l i e v e  t h a t  t h e r e

1 4  i s  a  - -  t h e r e  i s  s u b l s t a n t  i a f  u n f a i r n e s s  t o

1 5  h o w  t h l s  s e c t i o n  3 0 8  v i o l a t i o n  c a m e  L o  t . h e

1 6  c o u r t .

l -7 ' r ' h a  F . p A  h r / ' \ r r . h t  e  m ^ t - i O n  I O r

1 8  a c c e f e r a t e d  d e c i s i o n  o n  c o u n t s  1  a n d  2 .  O n

1 9  c o u n l  2 ,  - L  b e l i e v e  J u d g e  B i r o  f o u n d

2A accelerated found for  the EPA and fef t

2 L  c o u n t  1  o p e n  t o  b e  L r i e d  a c  a  h e a r i n g  a n d  L h e

2 2  r e a s o n  w a s  w e  b r o u g h t  t o  t h e  C o u r t ' s
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1  a t t e n t i o n  t h a t  t h e  E P A  w a s  s t i f l  r e q u i r e d  t o

2  p r o v e  t h e  f a c t u a ]  b a s i s  f o r  f i n d i n g  o f

3  v i o  a l j o n  L h a L  .  d i s c h r r g e  d i d  o c . u  .

' n  h c , r  c r i r i n r .  . l - F ,  " l o L e d  L h a L

! -  F F - ' F  m . = r r  h c  q n n e  ) r  h a -  |  v n , .  n f  v i  o l  a t i O n

6  u n d e r  o n e  o f  s e v e r a l  s e c t i o n s ,  a n d  i t  w a s

1  + - ^ ^  F L r F  ^ ^ l n F  +.hat  the EPA then amended i ts

. q  . o m n l  A  i  n l  s  1 - . )  i  n c l u d e  t h i s  S e C t i o n  3  0 8

9  v i o l a t i o n .

1 0 A n d  i t  w a s  s u b s t a n t i a f l v  u n f a i r  a n d

1 I  a t  t h a t  p o i n l  i n  t  i m e  L o  d m e n d  L h e  c o m p l a i n t ,

12 we then - -  i t  was then t r ied whlch wt :

1 3  p r e s e r v e d  o u r  o b j e c t i o n s  r e g a r d i n g  t h e

7 4  s e c t i o n  3 0 8  c o m p l a i n t ,  a n d  S e r v i c e  O i f  w a s

1 5  f o u n d  l i a b f e  u n d e r  t h e  i n i t i a l  d e c i s i o n  w i t h

1 6  r F s n F . l -  f -  f  1 ^ a  1 0 8  C l  d  i m .

I 7 ^ - . J  F r . -  , . . ^  r  - ^  ^ h r  I  l 6 h ^ i h d  i  1 -b  r v r r y  w s  '  L  - , r Y f  r r Y  '  L

1 8  b e c a u s e  L h a L  c o n t r i b u t e s  L o  L h e  p e n a l t y

1 9  c a l c u f a t i o n  i n  t h i s  c a s e ,  a n d  a f s o  i t  w a s

t ^  , , h { - i - 1 , ,  i -  - 1 r r  m r ;  r ' l  i a n l -  ' q  n n q i r i n nu r r ! q t !  t y

) 1  i  r  w a q  r r n f  : i  r 1  r r  r : i  c a u l  > n d  n r o i r r d i  n i  r ' l  t n  m r r

' ) ' )  ^  r  i  ^h t -  hv i  ^ f  t - ^  the  s ta r t  o f  the  t r ia l  .
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3 6

. IUDGE STEIN:  And what  was Lhe

na tu re  o f

1- 1'ral-1r\/ 11f

e  n e r m i  1  2

f  \ F  - 1 r a  i ' t -  t  ̂ . '  , ^  h i \ ' 6  A n  a l  L e r n a L e

l i a b i l i t y  t h a t  y o u  d i d n ' t  a p p l y  f o r

I ^ l h F l -  L ' : c  r h o  n r + i r r d i r  '
- ' -  I  _ J

M R .  S H O C K L E Y :  I

J U D C E  S T E - L N :  W d s  L n d l  d e ' a ' l e d

be low?

M R .  S H O C K L E Y : I  th lnk,  Your :  Honor

- -  I  b e l i e v e  t h a t  w a s d e t a i l e d  b e l o w  i n

1 0 b r i e f s  t h a t  w e r e  s u b m i t t e d  t o t he  cou r t

submit  the11  i r  was  a  l a t e  t ime -pe r i od  co

12  a l t e l r naL i ve  g  rounds  t o r  l i . b i  I  i r  y .

1 3 I t  was on the eve of  t r ia l  and

L h e r e f o r e  w e  h a d  a n  a d d i l i o n a l  g r o u n d  t o

t )ye i rarF f . ) r  Tf  sh i - r11d be recaf fed that  the

F p A  h A . l  r , = r r l  ' r  )  \ / i r r r S  S i n C e  C h e  t i m e  i L

I 4

1 5

L 6

L 7 1 - , r ^ r r . r h l -  f  h a  d ^ r n t : i n r .  f 6  t _ h e  t _ i m e  t h a t  i r

. r ' r ' c n , . l a . l  f  l ^ a  r o m n l ^  i n i _  L o  E h i s  a L L e r n a t  i v e

^ f  r  . l  -  r - - . i  r  . l  r . .
Y  !  v u r r u -  u !  ! f d u f f , r L Y .

1 8

1 9

2 0 JUDGE STEIN:  But  the ALJ granted

r  he  mor  i  on  and  vo l t  hF . ' l  j -  hF  . \ n r ' r . ) rF  r r n  i  I  v  hoEh

r l , , , i  n d  r - h o  r - r i a l  r n r ' l  r l , , r ' i h d  l - r r i  e f  i n a  I ' n  e* - *-r9 ue

2 1

22
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3 7

1  w h y  s e c t i o n  3 0 8  l i a b i l i t y  w a s  i n a p p r o p r i a l e ,

2  s o  \ ' r ' h a t  w a s  t h e  n a t u r e  o f  t h e  p r e j u d i c e ?

3

4 Your

5

M R .  S H O C K L E Y :  l t  - -  L h a n k  y o u ,

LIUDGE STEIN:  I  mean l t  seems to me

4  i r r s  r F ^ l l w  n n r , -  n F  :  l a n : l  - l - r  l 6 n ^ -  t h d n

- /  r a d a c c : r i l r r  -  t - . ^ t s , , -  |  i - - , . ^|  |  t y  a

M R .  S H o C K L E Y :  h / e l l ,  L h a n k  y o u ,

9  Y o u r  H o n o r -  T h e  n a t u r e  o f  t h e  p r e j u d i c e  w a s

1 0  r e f l e c t e d  b e f o w  i n  t h a t  i t  w a s  a  l a t e

1 l  a m e n d m e n l  L o  L h e  c o m p - L a i n c  p r i o i  r o  L h e  C E R T A

1 2  t r i a l  .  Y o u  a r e  c o r r e c t ,  Y o u r  H o n o r ,  i n  t h a t

I  I  i  I  w a .  a r r r r r e d  . r l -  f  h F  h F a r i  n . '  ; n d  i  I  w a s  a _ L S O

1 a  a  r o r r e d  
j r  

n n < f -  h e , : r i n r :  h r i , - f  s  , a n ' l  i t  i s  a - L s o

1 5  a r g u e d  b e f o r e  L h  i s  L r  i b u n a  t  -

1 6 A n d  L h e r e f o r e  i t  i s  a  l e g a l  i s s u e

1 . 7  a l  f  h . j s  n r ) i n t  l - r r . L  r !  : . . J : ^ r - r  a t  L h er r u  r r r l  u u L  P ! E J  u u f L f q f

18 t ime that  the amendment  was af lowed.

JUDGE SHEEHAN: Okay,  chank you,

2 0  M r .  S h o c k l e y .

MR. SHOCKLEY: Thank you.

,JUDGE SHEEHAN: Mr.  Ryan.

1 9

2 L

2 2
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1

2

3

4

5

6

7

8

9

1 0

1 1

I 2

1 3

l 4

1 5

L 6

t 7

1 B

t 9

2 0

2 l

2 2

MR. RYAN: Thank you,  Your  Honor.

B e l o r e  I  p r o c e e d ,  T r d  l i k e  f o  f a k e  j u s t  a

s e c o n d  t o  i n l r o d u c e  m y  c o  c o u n s e l  a L  L h e

t a b l e ,  I  h a v e  M r .  c a r y  J o n e s i  f  r : o r n  t h e  o f f i c e

o f  E n f o r c e m e n t  a n d  C o m p l i a n c e  A s s u r a n c e  w i t h

m e .  I  h a v e  M s .  E l y a n a  S u t i n ,  w h o  i s  m y

c o - c o u n s e l  a t  h e a r i n g  f r o m  S e r v i c e  O i f  c a s e

f r o m  R e g i o n  8 ,  a n d  I  h a v e  M r .  P a u l  B e n g s e r

f r o m  t h e  o f f i c e  o f  c e n e r : a f  C o u n s e l .

case and

Excuse me

is whether  an

n r o a a n d i I i a n

o f  t he  C fean

tha t  i s  no .
n

I  w i l l  f j r s L  a n s w e r  t h e  q u e s t i o n

t h e  B o a r d  i n  i L s  o r d e r  s c h e d u f j  n g

T  u , i l  l  1 - h a n  l - . r i a F l summarrze my

I h F n  n r r . , r - F p d  i n j - . )  f h e  d e t a i l s .

f h F  . r r r a - f  i  n n  n n q a d  h v  t h e  B o a r d

i  n d  i  v  i d r r a  I  i  z a r l  r ^ n r  r e S t  i S  d

' n  l i r l - i l i r r r  r r n r l a r  . e c l  i o n  t 0 B

W a r e r  A c L ,  a n d  t h e  a n s w e r  L o

T h e r e  a r e  t o u r  r e a s o n s  w h y  t h e

1  -  "  r ' r d o e  r  c  , , i , - r - i  e i  n n  < h n r r ' l  d  b eJ  L T U Y L  J

a f f i r m e d  i n  t h i s  c a s e .  O n e ,  r e v i e w  o f  t h e

r ' l e i n e  l - ' r . n r r n h i  r l l A ^ a / {  i ^  a o u n tr u : J e v  ' r I  !
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3 9

1  1  o f  t h e  c o m p l a i n t  t h a t  t h e  v i o l a t i o n  o f

2  1 2 2 . 2 1  a n d  7 2 2 . 2 6  o f  4 0  C F R ,  i s  p r e c l u d e d  i n

r  L h i s  c a - e  b e c a u s e  F e s p o n d , - n t  i s  c h a l l e n g i n g  a

4  r e g u l a t l o n  j n  t h e  c o n t e x t  o f  a n  e n f o r c e m e n t

5  a c t i o n .

T w o ,  S e c L - i o n  l 0 B  o f  t h e  C l  e a n  W a t e . r

7  A c t  g r a n t s  t h e  a d m i n i s t r a t i v e  b r o a d  a u t h o r i t y

B  t o  c o l l e c L  i n . f o r m a r i o n  b o t h  t h r o u g h

9  i n d i v i d u a l  i  z e d  r e q u e s L s  a n d  t h r o u g h

1 0  r e g u l a t i o n .

1 1 T h r e e ,  t h e  E P A  i s s u e d  s u c h  a

1 2  r e g u l a t i o n  h e r e ,  1 - 2 2 . 2 1 A ,  t h e  I 2 2 . 2 6 ,  w h i c h i

1 3  i s  a  v a l i d  e x e r c i s e  o f  t h e  a d m i n i s t r a t o r ' s

14 auLhor: i ty  under  the Act ,  and four ,  the

1 5  a d m l n i s t r a t i v e  f a w  j u d g e ' s  a s s e s s m e n t  o f  t h e

1 6  f a c t s  o f  t h e  c a s e  i n  a p p l y i n g  t h e  s e c t i o n

L 7  3 0 9 ( g )  p e n a f t y  f a c t o r s ,  i n  a s s e s s i n g  h e r

1 R  n F n a  I '  v  w , a s  e n n r o n r i  a f a  i n a n n r o n r i a t e

1 9  e x e r c i s e  o f  h e r  d i s c r e t i o n -

2 A T . , . r  m a  : d d r a c q  1 / ^ r r  I  ^  |  b a , r a  n . 1 i  n l -  q

2 7  i n  d e t a l f .  F i r s t ,  t h i s  3 0 8  c l a i m  s h o u l d  n o t

2 2  b e  b e f  o r e  t h e  B o ^ , , - l  l -  ̂ ^ a v  T h a c F  . . ] e a r l y
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4 0

c h a l f e n g i n g  t h e  r e g u l a t i o n ,  I 2 2 . 2 I  ,

l o o k  a t  c o u n t  1  o f  t h e  c o m p f a l n t  - -

i f you

theo f

r m 6 n r ] a ^  - ^ m h l : i n r  n ^ r  r l  l a n i r n

n r i  m : r i  I  r r  :

n r r m r r i l r r  r

wh ich  i s  i n

v i o l a t l o n  o f  3 0 8 ,  w e  a r e  a l f e g l n g

v i o l a L i o n  o l  t h e  d u L y  r o  a p p l y

s e c t . i o n  7 2 2 . 2 7

J U D G E  S H E E H A N :  W e l f ,  i s n ' t  i t

r e a f l y  b o t h ?  T h a t ' s  I  t h l n k  w h a t  y o u ' r e

sayrng

f o t  o f

i  a  : - ^ r , v : t - a  l . r r r t  r a r r r  i n l  ' r  1 - h a r  A  i c  r

10 r  h F r o - i .  , a h ^ r t -  |  l -  ' -  n r o b l  e m  w i t h  t h e  0 8

i  n l  F r n r a 1  o . l  i  n  f h i  c  r- - - - -  . i a y .l 1

I 2 M R .  R Y A N  r  T h a t ' s  c o r r e c t .  Y o u r

1 3 l l ^ n ^ r  l - ' r r 1 -  i F  r r a r r

h Y ^ r r f t h t

a l - ^ l - o c  l . h > t '  n n l r r

other  enumerated

3 0 9  v i o f a t i o n .

l o o k  a t  s e c t i o n  3 0 9 ,  t h e

u n d e r  s e c t i o n  3 0 9 .  3 0 91 4

1 5 v i o l a t i o n s  o f  3 0 8 ,  3 0 1 ,  a n d

s e c t i o n s  c a n  b e  a  b a s i s  f o r1 5

L 7

1 8 Y o u  g e t  t o  t h e  3 0 8  v i o f a t . i o n  w h i c h

i s  a  e n u m e r a t e d  i n  3 0 9  t h r o u g h  t h e  v i o f a t a o n

o f  t h e  r e g u l a t i o n .  B u r  l o r  a  1 2 2 - 2 L ,  w e

woufd not  have a count  1 v io fat ion.  There as

no crenera l  re . lu i rement  Out  there in  Lhe ethos

1 9

20

21
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4 I

1 1

1  f o r  s o m e o n e  t o  a p p l y  f o r  a  p e r m i t .  O n l y

?  .  h r ^ . ' ^ h  r a - '  t  I  i r n  ^ r  r  h  r . r r . r h  a r  n r . i - f  i S

3  s o m e o n e  r e q u i r e d  t o  d o ,  t a k e  t h a t  a f f i r m a t i v e

4  a c t  -

I n  t h i s  c a s e ,  7 2 2 . 2 1  i s  t h e  b a s i s

6  f o r  o u r  c o u n t  1 .  W h a t  i n  3 0 8  o n l y

7  d e r - i v r f  i v F l v  c o  w h a t

, f U D G E  S H E E H A N :  W e I f ,  t h e  I 2 2 . 2 I  L s

9  d e l  i v e d  f  . r o m  J  0 B

1 0 M R .  R Y A N :  T h a t ' s  r i g h t .

JUDGE SHEEHAN: and i f  308 is

7 2  t h e  s o i l  a ] . l d  1 2 2 . 2 1  i s  t h e  t r e e  a n d  t h e  s o i f

l 1  i s  d e f  e c t  i v F  . r -  t h F  c n i  |  . - a n  n n l  o  j v e  b i r t h

L 4  t o  t h i s  k i n d  o f  a  t r e e  u n d e r  t h e j - r  f e g a l

1  6  ^ r ( - r r r m F n f  i  I  e o e m s  l i k e  i t  i S  a n  a t t a c k  O n

1 6  u s i n g  3 0 8  a u t h o r i t y  l n  t h i s  w a y ,  a s  w e l l  a s

L 7  u s l n g  t h e  r e g s  i n  t h i s  w a y .

MR. RYAN: I t  is Your Honor,  but i f
!

1 9  y o u  l o o k  a t  s e c t i o n  5 0 9 ( b )  ( 2 )  o f  t h e  A c t  i n

2 0  s e c L i o n  4 0  C F R  2 2 3 A l c ) ,  i t  e x p r e s s l y  - -  t h e

, ) - r  . ^ n n y a c c  a v h , ^ - q t 1 '  f  n - l ^ , i , ' t  f  h  i c  k i  n d  6 [

2 2  c o l l a t e r a l  a t t a c k  o n  r e g u l a t i o n s  i n  t h e

t 8
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1  c o n t e x t  o f  a n  e n f o r c e m e n t  a c t i o n -

2  C o n g r e s s  s p o k e  d l r e c t l y  t o  t h l s

J  p o i n L .  H t r  i s  h e  i s  2 0  y e a r s  - L a L c

4  c h a l l e n l t i n g  t h e  r e g u l a t l o n .

J U D G E  S T E I N :  T h e  c h e c k s  t o  5 0 9 ,  i f

5  I  r c r - r l l  i t  s n e r - i  f  ' ^ a l r v  n r , - / -  l r r . l a  i r r r - l i c i a  I

7  r e v i e w .  H o w  d o  y o u  a d d r e s s  t h a t  p a r t i c u l a r

Q  l a n n t t a a  ; n h ,  ^ z  l - h : c  R ^ : r r l r c  n r a c e d e n L S

9  o n  t h a t  i s s u e ?

1 0 M R .  R Y A N :  T h i s  B o a r d  a d d r e s s e d

1 1  t h a t  v e r y  i s s u e  i n  B r a d e n p o i n t ,  i n  w h i c h  i t

1 2  s a i d  t h a t .  s e c t i o n s  p a r t s  I 2 2  t h r o u g h  1 2 5

1 l  a r e  e s s e n t i a l l y  a k i n  c o  j u d i c i a f  r e v i e w  o r  - -

14 excuse me -  would - -  excuse me - -  t .hat  the

1 5  b o a r d  w o u l d ,  u n d e r  e x L I a o r c i i n a r y

75 c i rcumstances,  rev ierd regufat ions and f

L 7  b e l i e v e  t h a t  i n  t h e  B r a d e n p o i n t  c a s e ,  y o u

1 8  c i t e d  t o  t h e  i s s u e  w h e r e  p r l o r :  r e g u l a t i o n  h a d

1 9  b e e n  i n v a f  i d a t e d .

Bur  rha t  t he  i t  wou ld

2 1  n e v e r t h F l e s s  o e n o r a l  l r . ,  a h i d ' r  h r r  f h o  N R D C  a n d

2 2  o t h e i  - -  a n d  i t s  p r o g e n y  c a s e s  s a y i n g  t h a c

2 0
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4 3

1 you know, regulat ions would not  be

r c k e d  i n  L h e  e n l o r c e n e n Lr o a r y  d L L .

f  a c t  i o n .

A n d  i f  o n e  f o o k s  a t  t h e  i f  o n e

5  I  o o k s  a t  2 2 3 8  ( c  )  o f  T e g u  l  a L  - i o n s ,  ;  L

6  s p e c i f i c a f f y  s t a t e s ,  a c t u a l f y  t h e

7  a d m i n i s t r a t i v e  f o r  w h i c h  r e v i e w  c o u l d  h a v e

B  b e e n  a t t a i n e d  u n d e r  s e c t i o n  5 0 9 ( b )  ( 1 )  s h a l l

9  n o t  b e  s u b j e c t  t o  r e v i e w  i n  a n  a d m i n i s t r a t i v e

1 n  n r . r - e - . l i n o  C n  n r r r  r o a  t l a r  i n r c  , : n o r ] <

1 1  d i r e c t l y  t o  t h a t  p o i n t -

T 2 JUDCE SHEEHAN: ' rurn ing Lo Lhe

13  pena l t y  i ssue  fo r  a  momen t ,  i t  seems  l i ke  - -

1 4  i r  q r . c m c  ; q  i l  \ / ^ r ,  A f  - r r F  l h r l  r h a  n a n : l r r r

' I  r -  i a  r n , - i  I  i  n r l l  a r .  h a . a  L ' - c  h r c 6 . 1  a n l - i  r o  l \ /

1 6  o n  3 0 1 ,  s o  t h e r e ' s  r e a l l y  n o  n e e d  t o  s t r a y

/  '  r J  L r r u L  '  ' : J r r L  '

1 8  T t  d o e s n ' t  d i f f e r e n t i a t e  t h e

1 9  n e n a l l v  a n a l w q i e .  c l o e s n ' f  ' 1 i l l e t e n r i a t e

2 0  b e t w e e n  3 0 1  a n d  3 0 8 ,  a n d  t h e r e f o r e  n o  n e e d  t o

2 L  t o u c h  3 0 8 ,  b e c a u s e  i t ' s  a l f  u n d e r  t h e  3 0 1

2 2  m a n t e ] ,  i s  t h a t  c o r r e c t ?
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4 4

M R .  R Y A N :  N o L  e n t i r e l y  c o r r e c t ,

2 Your: Honor -

, fUDGE SHEEHAN: Wef l ,  you used the

4  w o r d  d i f f e r e n t i a t e  i n  y o u r  b r i e f  a s  i f  i t ' s

5  a l f  o n e  b i g  m o d e l  a n d  w e  d o n ' t  n e e d  t o  g e t  t o

6  3 0 8  b e c a u s e  i t ' s  a l l  3 0 1 .  B u t  e v e n  t h e  s i t e s

7  t h a t  M r .  S h o c k l e y  g a v e  i s  p a g e  5 6  ' -

M R .  R Y A N :  R i g h t .

9 JUDGE SHEEHAN: of  the ALJ 's

l n  J  i n r l i n n  n r ^ a  A ?  : h A  ^ 1 - l a 6 y  n l r n a c  u r h ^ " ^  i i  ' -
!  r r r u f  4 - Y  ,  P q 9 L  J L r r c r  F r - c L L 5

' l - l  
r l p a r ] v  h a r  : n r ' l r r e i c  u , a r r ' ]  , . 1  l - ' a  r h o

' r  ?  r ' r r l n e l - ' i  I  i  r  \ ,  ^ l  n a t U I e  O f  C i  r C U m S (  d n C e S  i n

13 ex t -en l -  o r  n remi  sed on  fa i lu re  to  ob ta in  the

I 4  n a r m i  f  ' ^ r h : r h  n e f  q  h a r k  f  . ,  ? a p  ? - l  n  r o L n d  -  -

1 5

16 Honor:  .

M R .  R Y A N :  T h a t ' s  c o r r e c t ,  Y o u r

I'l ,fUDGE SHEEHAN: So why do you say

1 8  t h e r e  i s  n o  b a s i s  f o r  l o o k i n g  a t  t h e  f a i f u r e

1 g  f o . , h r a i n  a  n a r r n j  1 2

2 0  M R .  R Y A N :  W e l l ,  i f  h e  r s  w e l f ,

2L i f  Your  Honor fooks at  the -  excuse me -  i f

22 Your  Honor fooks at  the number of  v io lat ions,
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a n d  t h a t  s a m e  r e f e r e n c e  o n  p a g e  5 6 ,  t h e

n v F e i d i n . r  ^ f  € i r - F T  y 6 f e t - e n C e d  I  n e _ L i e v e  7

months of  v io fat ion v, /h ich wor ld penci l  out

a p p r o x i m a t e l y  2 1 0  d a y s  o f  v i o l a t i o n s  -

n ^  i  ^ ^  '  L a  ^ ' ,  i  ^ 1 r  m : 1 - h. . , , ,  ;  r t ,  uuu  pe r

t o

, 4 :  r r  r  i  m a c

a 1  ; r  l  r r 1  6 T \ /

which was

. 1 n  1 / - t . r r , -  -  . \ n 6  r e a c h e s

. - - - -  |  r , ,  . . ^ - - .  r r  i r - k l r . ,
P c r r d f  L y  v q f ] /  9 u . e ' 1 . / .

1 0

1 1

1-2

i h F  n  r F q  i r l  i  n o  n f f i  c e r  c l p a r  l r r

t w o  3 0 1  a n d  3 0 8  i n  t h a t  o n e

n o n a - l  t r r  i n  1  h i  c  n r e o

a r r h a J . a n F i  r l  l r r  h e l  n c r

w a s  $ 4 0 , 0 0 0

t _ n a r _ _  t r  1 r

c o n f l a t e d  t h e

i n  t h a t

13

1 i

e ' r n l - a n - a  ^ f  h r d a  q A

LIUDGE SHEEHAN: But  you agree that

f  h , - y F  a l ' a  I O Q  n i F - a c  l ^  r r c ' .  h A r  r r / - \  r . ]  : r - t d  - .

M R -  R Y A N :  Y e s ,  I  w o u l d  a g r e e  w l t h

f  h A f  V - . r r v  r l ^ F ^ r .  \ / a q  f  h o r a  a  r e  a  s e r  i o r :  O f/  ) i v v ,  
L r r L r g

308  p lece -  Howeve r  i f  you  I  ook  a t  Lhe

references to the discharges without a permit

f ^ r  i r ' n . ^ v i m r t o l r u  ?  m ^ n i  h c  t - h r r  r a  ? 1 n  d >*  - .  -  * - ys

o f  v io la t i ons .  G iven  de  novo  rev iew ,  the

2L Board cer t .a in ly  can rev iew th is  decis lon and

2 2  f i n d  t h a t  t h e r e  i s  s u f f i c i e n t  n u m b e r  o f

1 5

1 6

L 7

1 8

L 9

2 0
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4 6

1  v i o l a t i o n s  t o  s e c t i o n  3 0 1 ,  d . i s c h a r g i n g

2  w i L h o u L  a  p e r m i L  t o  s r . r b s t a n L i a L e  L h e  p e n d r t y

3  o f  t h i s  w e l l  - -  a n d  w e l l  b e f o w  t h e

d  q r  n  r l  . r u  r r ; r Y : m | m .

JUDGE STEIN:  Apar t  f rom your

6  r r d r r m . . l  r h ^ r  i t ' c  
" n n a n a c c - r  

r r  i e  I h e
! ! ! v v  i  

l '

?  o b j e c t i n g  t o  t h e  B o a r d ' s  r e v i € w  u n d e r  3 0 8 ,  o r

q  \ / ^ r 1 ' r F  i i r < t -  : r a r r i  n a  I  h r r  i  j -  T \ /  |  . , r

9  us  to  reach  tha t  i ssue?

1 0 M R .  R Y A N :  1  b e ] i e v e  i L ' S

l 1  u n n e c e s s a r y -  W e l l ,  n o ,  T  b e l  i e v e  t h a l  w e  a r e

1 2  o b j  e c L i n g ,  Y o u r :  H o n o r ,  u n d e r  s e c t i o n  5 0 9 ( b ) ,

13 one that  th is  - -  Lhe Board should not  be

1 4  r e w i e w l n g  t h e  s e c t i o n  -  t h e  v a l i d i L y  - -

1 5 J U D C E  S T E I N :  N o ,  I ' m  n o L  d s k i n g

1 R  u r h a l h o r  
' l a n l r i r n  

T t m  n ^ t -  : c L i - r  ' / ^ "y u u  L  c  r  u v ^ i  L L !  o - ^ r r r y  I U u

1 7  w h e t h e r  o r  n o t  w e ' r e  - l o o k i n g  a t  t h e

' l A  
r r n d a r l \ / i n -  r F ^ . ' r . - r ^ -  . h e L h e l  t h eJ I Y  '  ( Y e r c ( L  

" '  
c 1 D ^  r r ' 9  w r

I  g  A . r a n . \ /  i  q  n h i  e n i  i  ' r d  t  . 1  |  h a  p . \ a r d ' q

2 0  c o n s i d e r a t i o n  o f  a  c h a f l e n g e  t o  t h e  3 0 8

i l  i  t v ?  A n . ' l  h v  v i  r t  D e  o f  t h er  r r i u  i  t 1 9  ( J I  _ L _ L c t l J _ _ _  _  7  .

) )  F ) - j -  l - L r i  \ / ^ , ,  l - \ r ^ r , n h f  , r n , - l a r  r n q  i ' h a
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4 ' l

1  A L J  h a s  i s s u e d  a  d e c i s i o n  u n d e l :  3 0 8 ,  w h y  i s

2  i L  t h a t  t h i s  B o a r d  c a n ' t  c o n s l d e r  t h a t

3 chal lenge i '

4

5  H o n o r .

M R .  R Y A N :  4 0 - C F R  2 2 3 8 ( c ) ,  Y o u r

J U D G E  S T E I N :  S o  i n  o t h e r  w o r : d s ,

7 your :  argument  is  that  for  any regulat ion that

I  l h e  a c r e n c v  h a s  i s s u e d  t h a t  w e  c a n ' t  c o n s i d e r

9  a  r e s p o n d e n L ' s  a p p e a l  b y  v i r t u e  o f  a

. \ -  | . t . A  5 0 9 ?

11 That  a1f  arguments that  a par ty

1  .  h  i ^ L r  L " - ,  ^  -  F ^  l . r - 1 , ^  t - L - r  F A ^ r r ]  : 1 -  i  -J Z  r r r  r g n L  f l d v e  a s  f c . . * .  , J n  t s

1 3  a p p l i e d  u n d e r  t h e  c i r c u m s t a n c e s  a s  p r e c l u d e d

L 4  b y  5 0 9 ?  I  m e a n ,  t h a t  s t r i k e s  m e  a s ,  y o u

' I  
\  l z n a u  d r | i  l .  6  + r 5 h i : 1 1 '  h 1 6 : 1 - ] a 1 - : L - i  n d\ f  t  ' 2 r \

1 6 M R .  R Y A N :  W e l 1 ,  I  2 2 3 8 ( c )  w h i c h

I7 ls  the regulat ion at  issue here and regard ing

1 B  r e v i e w  o f  c o f f a t e r a l  a t t a c k s  t o  r e g u l a t i o n s

1 9  c f e a r l y  f o r b i d s  t h e  B o a r d  t h a t  c h a l f e n g e .  I

2 0  m e a n ,  t h e  B o a r d  c e r t a i n l y  c a n  c o n s i d e r  i L ,

2 7  b u t  i t  c a n ' t  b e  a  - -  t h e  B o a r d  c a n n o t  r e v e r s e

2 2  a  v a l i d l y  p r o m u  I g a L e d  r e g u - l a t  i o n
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4 B

.  U D G E  S T E I  N :  N o  o n e ' s  a s k i n g

r h : l - r e  r ] . r l  r  h o  n ' r o c r  r  ^ -  '
a - - . - -  r O I l  L  I d L  I  r l r  d s K  l l i 9  Y O U

T r m : c k i n o  r u n ' r  r l : l f a . F n l  ^ , r a < l  i ^ n

T h F  d 1 ] F < r i  ^ r  - 1 a a r -  ' T  1 - L :  n ^  ". .  -  r r '  - l l . r l .  . l r  d s r : - l r g  y L , U  - f S

, 1  i 1 ' a n  l -  h : l -  , ^ L d  u s  I t - a t  i j  , s
/ v q  

v !  u v l

r n n F / ' , . q . r e  r  \ r  1 ^  ' c i r . h  t h e  l n g  o l t F s t i o l  .  i f  w e

w. '  r o  |  . 1  . l '  e : . r r o , -  ' . r i  t  h  f n , r  and  l - n r r ' l  r r d6  l -  ha t

. . , ^  1 - - l  i ^ . ' ^  r r r r '  i r  i c  n A - a c c r y l r  l - ^U c I L c V c L l j < 1 ! .

r e a c h  t h e  3 0 8  c f a i m ,  a r e  y o u  o b j e c t i n g  t O  o u r

'  4  , - . 1 ^ :  r -  |  l - . - -  - - n  i  t  c o o m c  i ^  m a  1 / ^ r r I  r F, . r  ( r L J - L i l : l  L l l c r -  d l l u  -  .  -  S a y l n g

1 1  y e s .  l s  r h a t  c o (  ( e c L ?

I 2 M R .  R Y A N :  Y e s .  t h a t  l s  c o r r e c t ,

1 3 Y o u r  H o n o r  W e  s h o u - L d  n o L  b e  r e v i e w i n g  L h e

3 0 8  c l a i m  i n  t h l s  f o r m .7 4

1 5 . fUDGE SHEEHAN: Even the Denal tv

1 6 i q n a - l -  r a  ^ h h ^ c A . ]  f ^ l - h o  l i : h i l  i t r r  a c n J 3 . l - "

I ^ l a l  I  1 - l - \ a  ^ A n r I  1  \ /I 7 MR. RYAN:

1 8 r c n A - i '  ^ f

o n  3 0 8  f o r

l h o  i , r d r : a  r e l i a d  i n  n e r t

a9 her v lo fat ion but  ln  terms of  the

20 p F e n / - 1 n d F n l -  r q  - h r ' l  l  a h d A  l -  ̂  $ ' h a l -  l - 1 a r

h v i - -  -  a ^ o  - l r i h  t h a t  h e ' s  m i s s e d  t h e2a

2 2  b o a L  o n  t h a t  o n e
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4 9

J U D G E  S T E I N :  W e l . l ,  I  t h i n k

q u i t e  f r a n k l y  I  t h i n k  t h e  A g e n c y  i s  m l s s i n g

t h e  b o a t  o n  t h i s  o n e  -  I f  y o u  k n o w ,  y o u ' r e

s a y i n g  t h a t  w e  c a n ' t  r e v i e w  t h i s  i s s u e  o f

,  l ; h  i  I  i r  1 /  ,  h o n  r ^ , h r r  i c. , . . t  - i  - L L  L l r d L  L  I l f  / 1 9 e r l c y  1 s

b r i n g i n g  a  c f a i m  u n d e r  3 0 8 ?

T mean,  I  th ink the br :eadth that

y c u ' r e  L r y i n g  L o  s w e c p  u n d e r  t h i s  5 0 9 ,  i t

Y U C -  w | = a l  ! , c y ' . ] l r u  w i r a l

h i r : r n r i e > l l r r  n r o n l r r n a . i  , r n n o r  r r n r r  l r r n u r  r r n . r - r\ o i r j  } r r  J ' r u e r  r ' v u

5 0 9  .

M R .  R Y A N :  W e l 1 ,  Y o u r  H o n o r ,  l f

. fUDGE STEIN:  The Appel fant  has

1 0

1 1

I 2

1 3

1 4

1 5

1 6

1 7

1 9

2 1

2 2

l 8

Y i d h l _  1  ^  : n n a : 1

M R .  R Y A N :  O f  c o u r s e  t h e  A p p e l l a n t

h ; s . l  r i . r n f ' ^  a n n a ^  I  I  a o l a e  w i r h  f h a t  a n d

t h e  A n n e I I ' . r n l  a I s o  h a e  I h F  y i o h l  | . '  , : n n e a l

f  h A 1 -  . n i  c r h t  n d a r l  i  e  aG '  ' /  '  d L  L  u 6  , "  l Y r r L  u r r u L !  f  t r

v i o l a t l o n .  T h a t -  I  s  n o t  t h e  c a s e  h e r : e -  H e ' s

2 0  n o t  c h a l l e n g i n g  w h e t h e r  h e  a p p f i e d  f o r  a

n a r m i r  l . a a  I  d  n ^ t  n h : 1 I a n n i n d  L ' h a t -  h a r  h a ' cv r t e  |  |  e r t Y  ! r r Y  w r r r L r r L r  r r r  L -

c r r h m i t  ! A . l  I h a  - ^ ^ l  i ^ - t - l ^ h -L " (  y '  v y !  L  o t t , I  r L a L r v ' r - .
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5 0

I ' ,Jna L ne l  s  cnar- |eng_rng rs E P A ' S  T O

p r o m u l g a t e  a  r F g u l a l  i o n  1 2 2 . 2 1 ( a )

1 a i  -  - l - -  | l - n -  - ^  !  t r . t  - l , a l l o n - , 1  - r - \ , r 1 . 1  h Fl ] o | | - | | 9 r  L ' ' U l  \ . ' : .

h e a r d .

J U D G E  S T E T N :  R l g h t .  A s  p a r t  o f

o u r  c o n s i d e r a t i o n  t o  t h i s  c h a l f e n g e  t o  3 0 8

f i a b i l i t v ,  w e  w o u f d  o f  c o u r s e  l o o k  a t  t h e

i s s u e  o f  w h e t h e r  t h a t  c h a l l e n q e  i s  n r e c l u d e d

b u t  I  t h i n k  t h a t ' s  a  - -  t h a t ' s  s t e p  t w o .  T o

l 0  m e  L h a L ' s  n o t  s t e p  o n e ,  I  m e a n ,  I  r h i n k  y o u

' 1  1  f  : r e l -  h : r ' -  r -  . 1 a t  t . \  l h , a  n | l o , = r i , - r n  ^ f  w h e t h e t -

L 2  o r  n o t  y o u  l o o k  a t  3 0 8  a t  a f l .  T h e  A g e n c y

1 3  h a s  a r g u e d  w e  s h o u l d n ' t  r e a c h  i t ,  w e  m a y  o r

7 4  m a y  n o t  a g r e e  w i t h  i t

1 5 t f  w e  d i s a g r e e  w i t h  t h e  a g e n c y ,

L h e n  w e  l r i l l  g o  a h e a d  a n d  l o o k  a t  3 0 8 ;1 6

T 7 whether  we then now get  to  your  s tep two I

18  th ink  i s  rea l l y  a  separa te  ques t i on  f rom the

I  q  / - r r l a a t - i ^ n  I  h r r  I  r . , 1 -  r { - { - - m h -  i  - ^  { - ^  - - r 'y u ! J L t v r r  w d 5  o L L E ' r ' f r L  L r r Y  L U  a - r

2 0 M R .  R Y A N :  W e l I ,  i f  t h e  q u e s t i o n

2 I a f f F m h l - i n r y  l - n : < k  V / - \ r . r  H ^ n ^ r -  = n d

' ) )  F n r n i . , a  - ^  i F  T  ' m  m i d - i h ^  ; t -  r r r c  f } 1 - FL U ! y f v E
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5 1

1
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5

6

7
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1 0

1 1

L 2

1 3

T 4

1 5

I 6

I 1

1 8

t 9

2 0

2 L

2 2

w h e L h e r  L h e  3 0 8  e l  e m - n f  r ) f  t h e  j u d g e ' s

d e c i s i o n ,  t h e  A L J ' s  d e c i s i o n  s h o u l d  b e

r e v i e w e d ,  o f  c o u r s e  i t  s h o u l d .  A l l  t h e

e l e m e n t s  o f  a l l  o f  t h e  A L J ' s  d e c i s i o n s  s h o u l d

h ^  y ^ 1 , i  ̂ , . , ^ ^  r a l . -  ^ r , - s t i o n  i s  c a n  a n d  w h a t

I  w d >  L  r  y r r r t j  _ L r r g  w o D

u r h o r h o r  J _ t - , o 1 ,  . r h  - ^ t  - . _ _ - - I - ,'  e " \  /  u r r  y  d L L d (  n  d

r 22  . 2 I  .

JUDCE STE IN :  R ighc ,  now  T

r r n d F - q f  : n i - l  r r n r r r  n - q i  t _ i  o n  o n  t h a t .

M R .  R Y A N :  O k a y .

J U D G E  S T E I N :  O k a y ,  T  L h i n k  w e ' r e

. . 1  a : Y  ^ 1  1 - h i a  - ^ i - i

MR. RYAN: Thank you,  Your  Honor-

JUDGE SHEEHAN: Another  penaf ty

^ , . - - t - i ^ h  M y  D , , - n  t  h F  r e C O r d  b e l O w

i n d i c a t e s  t h a t  E P A  w e n r  L o  F a r g o  i n  t h e  f a f l

o f  '  02 because there were a "  1o\ , , /  numberrr  -  -

t  h ^ F  I  r ^ m  I  h o  a n i r i n n  l - ' o l n u r  ^ f  ^ F r m i  f  a

h o  i  n c r  r o n o  i  r r c r l

A n d  f  h e n  v . \ r r  . Y / - \  . \ r r l -  : r n d  2 l -  I  F a S L

a r - r - . r d  i  n . r  1 - ^  f  h a  p a c n . \ n d a n 1 -  I  
"  

- \ f  l -  h F  l  
' l
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5 2

s i  t  a q  i  - q n a - r  r : r ' l  l  h e  f  ; m e  w e r e  n o l

. ^ m n l  i A n l  . c . r  I p t , q  a s s u m e  t h a t  t h i . S  a r e a

w a s  f a r g e f y  o f f  t h e  r e g u l a t o r y  m a p ,  a t  l e a s t

r - \ - r l -  ^ f  l h a  r . 1 -  f h { r  F V F . j  / ' r  i  r i . P A  I O I

c n m e  r ) e r ' i n . l  t . n ' n ' e  t h i s  d c t i o n .

I f  t h a t ' s  t r u e ,  d o e s  t h a L  h a v e  a n y

c ' t  ( . ' - t  i n  . r n  r r  , , i e r . r  . n  r  h a  n e n a l f v  i n  l r - t m S

o f  t h e  f a i l u r e  o f  t h e  a g e n c y  i f  a n y ,  t o  d o

1 0

r 1 , . l  r F F - h  ^ r  f .  k F A r  n n

t h e r e  t h a t  w o u f d  a f  e r t

< f : r r  i n  n n m n l  i > r r a )

Is  there any

F r f ^ r . a m F n t  n r F  q F n  a  c

n a n n l a  - n  r h -  n o a d ,  t o

1 1

a2 h 6 n a  l  1 -  1 /  h Y a : L  l -  / - \  h r 3

T 3 a c c o r d e d  i f

t h e r e  h a d n ' t

h i s t o r y ?

t h i s  i s  t r u e  t o  a n  a r e a  w h e r e

I 4 been much EPA ] l resence ln  recent

l 5

1 6 MR. RYAN: No,  and the reason why

i s  b e c a u s e  L h e  t h e r e  - -  L h e  p r e s i d i n g  o f f i c e r

found in  her  in i t ia l  dec is ion that  there l tas

I ]

1 B

1 9  i n  f a c t  o u t r e a c h  i n  t h e  a r e a ,  a n d  t h e r e  w e r e

2 0  i n  f a c t ,  I  b e f i e v e  t h e  n u m b e r  w a s  2 0 0  p e r m i t s

2a issued in  Nor th Dakota and in  the Fargo area

? )  n r , - r r i  n r r q  r ; a : r  b r z  t h e  S t a L e .  A n d  i t ' s  a
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1
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1 0

1 1

L 2
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1 5

I 7

1 8

1 9

2 0

2 I
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- F - i  - F  I  i  - 1 -  i  l  i - - .  ^ - r - r r l - a  F \ r a r ' \ r ^ n a  i c  - -
L y  5 L d  L  u u c .  L v L ! / - r - L  r J

J U D G E  S H E E H A N :  I ^ 1 e 1 1 ,  I ' m  n o L

, . r r . i . -  r 1 - L l i t \ /  t ,  i r . 1  : h ^ - r tL o , n L , L Y  q ! ! u r  r f a l f t f L y ,  ^ L r Y  o | v L

p e n a l L y .  S o  i s  r h e r e  a n y  p e n a - L L y

c o n s i d e r a t i o n  t o  b e  g i v e n  i n  c i r . . u m s t - a n c e s ,

a - I o n g  L h e  l i n e s  I  l a i d  r h e m  u u l .  n  I

a c c o r d i n g  L o  w h a r  L h e  J u d g e  B i r o  s r i d

I q R .  R Y A N :  R i g h L .

J U D G E  S H E E H A N :  I ' n  j u s t  a s k i n g

1 - L 6  d , r a - f  l ^ r  I L a ^ r 6 r  i ^ : I ' \ '  i . .  q n r r o  . e n s e  i f

i t  i s  a s  R e s p o n d e n L  s a y s ,  d o e s  t h a c  a f f e c l

the penaf ty?

M R .  R Y A N :  U n d e r  t h l s  p a r t i c u f a r

f a c t o r ,  n o -  I  m e a n ,  w h e n  i t  c o m e s  t o  t h e

i s s u e  o f  w h a t  w a s  i n  t h e  r e s p o n d e n t ' s  m i n d ,

'  c r r  I n r h  i l  i  f  w  c h c  d i d'  y a L  ! J  I  L _ l  '  J  L  u r .

a  i  r r a  c a m a  a r o ^ i  t  t  ^  I  h : F  l a , , '  i n  i A v m <  ^ f

what  the -Loca-L communiLy knew because of

n a y h : n q  . e  h i c h  - : t -  o  n f  n n r  r - n m n l  i a n ^ o  f h e n  T

w o u f d  s a y  n o ,  w e  s h o u l d  n o t  - -  w e  d o  n o t  g i v e

c r e d i t  t o  t h a t .

JUDGE WOLGAST: Another  quest ion as

Beta Court Reporting
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5 4

t o  D e n a l t v .  A m  I  c o r r e c t  h e r e  t h a t  S e r v i c e

O i l  h e r e  r e c e i v e d  n o t i c e  o f  t h e  a c t i o n  o n

t he  s taLe ' s  ac t i on  on  t he  ne rm i t  v i a  a  l e t t e r

b u t  t h a t  l e t t e r  d i d n ' l -

n e r m i  t  i t q a l F "

a l s o  c o n t a i n  t h e

M R .  R Y A N : Tha t  ' s  co r rec t ,  You r

Honor

JUDGE WOLGAST: And why would that

- ' h r ;  h a v o  . l i r ] n | |  l - h a

n F r m i l ] . i n d

n e r m i  t t o o  v a n a i r r a , 4

10 make sure that  the

1 1 r  h , .  r a r m i _  e n r r  c h ^ r r t d  L h a L

t 2 have been taken in to account  in  assessing a

penal  ty?1 3

a4 MR. RYAN: I t r  was taken in to

1 5 ^ r ' - ^ r r n l  i  n  = q q o q q i  r d  l -  h a  n a n ^ l  t  \ /  1 ^ ' r i r  |  . r

L 6 answer your :  f i rs t  quest ion was why would

1 ' 1  w h r r  r i i d  I  h f .  < l  i t  a  n . , t  n r n r r i d c  a  . n n r r  c r f

1 8 t he  pe rm i t ,  I  don ' t  be l i eve  the  reco rd

re f l ec t s  tha t .1 9

2 0 I t - - - h 5 ' ^ h F r  -  n r e , . - t - i r - pd ! , I ] d i s ' r L r y  w d b  r r u L  a  } J ! r ! - r ! ! o f

2 l  f h F  q l  a l e  i - r . }  n r n . r i d c  . n n i - q  T h e  r , = L L e r  d S

2 2  J u s t l c e  S h e e h a n  s t a t e d  c f  e a l : l y  s e t  f o r t h  t h e
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1  w e b s i t e  a n d  t h e  j u d g e  -  a n d  t h e  A L J  i n  t h e

2  d e c i s i o n  s a i d  i n  h e r  o p i n i o n  y o u  c o u l d  h a v e

3  g o n e  t o  t h e  w e b s l t e  a n d  d o w n l o a d e d  t h e

4  p e r m i t .

J U D G E  S H E E H A N :  W e l f ,  n o t  e x a c t l v .

r ,  ' f l a .  l a t t a .  ( r \ r c  I  L  ' r  !  ^ ,  . . ^  ^ ^  |  ^  t - 1 i- / -  - n d L  y o u  c d n  9 0  l o  L n e

7  \ , / e b s i t e  t o  o b t a i n  t h e  f o r m s  t o  f i l l  o u t  - -  t o

q  - F l  n ^ r  ' n i  -  . ' . . I ' F v . r . ' F  T l -  s a v q  - o - h  i n o  a b o u L
"  : J -

9  L h e  w e b s i  t e  c o n t a i n i n g  c h e  p e r m i t .

1 0 M F )  P V A N T .  h t a  |  |  l  l i . r  i  - , , ^  ,  1 ^  -

1 1  r e c o r d  r e f f e c t s  t h a t  t h e  w e b s i t e  d i d  h a v e  - -

1 2  i n  l a c t  h a v e  t h e  p e r m i t  o n  i t .

1 3 J U D G E  S H E E H A N :  B u t  t h e  l € t t e r

14  d idn ' t  sav  tha t .  l s  t ha t  co r rec t?

1 5 l 4 R .  R Y A N :  T h a L ' s  c o r l  e c L ,  L h e

7 6  l e t t e r  d i d n ' t  s a y  t h a t ,  b u t  a s  Y o u r  H o n o r

1 ' J  n . r i n l  F r l  ^ r , r -  a r r ' l i o r  l - h e r r  r a r r ' l r l  h r r r e  n i - k F . l  r r n

' I  A  l  h F  n h ^ n a  : r d  m r d A  :  n h n n a  r :  l 1  ' r h- . . e y

1  q  d i  d n ' t  T h F w  m F . l a  , r a r \ /  I  a , r  i l -  r a h h r -  c  t o

,  L ^  - - - - i  +  . r r - , 6 , ,  i , , _ ,  S t a t - t e dL y  g c L  L " s  t ' r t : r  ' r , r L  .  
" ' c y  

J u > L

^ 1 1 ^ ^ ^  i  - ^  . -  . . ' l - ^ l  I  h 6 1 /  h a 6 . J 6 , 4  1 - ^  . ] ^
Y u c - >  r ' 1 9  a 5  w r r a L  L r r c y  r r c c u L u

2 2 JUDGE SHEEHAN: Coing back for  a

(202) 464-2400
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f i ' - r n a n I  l / r  ' h F  . r a . F T A l  3 0 8  i S S u e  h e l : e

M R .  R Y A N :  Y e s  -

J U D G E  S H E E H I N :  Y o u  a d d e d  3 0 8 . 2 1

r , r h a n  . r n . r  , r F n , l a , , r  F . r  - . \ . r r  l i a n r  i f  r n , r s n , l  i n

l h e  i n i l i a l  . . l m n l a i n t ?

M R -  R Y A N :  T h a t ' s  c o r r e c t .

J U D G E  S H E E H A N :  T h e  R e s p o n d e r L

r e f e r e n c e s  t h e  E r i c  S c h a f f e r  m e m o  o f  2 0 0 0 ,  I

L r o -  i  e r r e  s ; v  i  r o  I  h , r h  r O A  i  c  r n n d  n  r n r r n . l <  1 6

u s e  i n  e n f o r c e m e n t  a c t i o n s  i f  n o  p e i m i t  h a s

h o e n  a n n l i e d  f n r  T s  c h e  u s e  o f  3 0 8  i n  L h e s e

c i r c u m s t a n c e s  -  t h e  u s e  o f  3 0 8  t o  e n f o r c e

against  somebody who has not  obta ined a

pe r:ma t common?

T t  d o e s n ' t  s e e m  t o  h a v e  b e e n  t h e

f i r s l  f  h o r r o h F  i n  R c o i 6 n  I ' S  m i n d  b e c a u s e  i t

o n l y  a p p e a r - e d  i n  t h e  a m e n d e d  c o m p l a i n t ,  b u L

i s  i t  a  c o m m o n  p r d c t i c e  t o  u s e  L h i s  a u t h o r i  t y

i n  t h e s e  c i r c u m s t a n c e s ?

M R .  R Y A N :  Y e s ,  i t  l s .

L fUDGE SHEEHAN: In Regron B,  or

n r '  i . ' n A l  I \ /  i F  r r n r r  k n 6 y !

(202) 464"-2400
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M R .  R Y A N :  I  b e  I  i  e v e  n a t  i o n a  l  I  y .

r n 6 a n .  - e r f a i n  v  i n  r n v  r o - i r n  p a , - r r , 1 r .  1 n  a n d

I  h F  l : - v F  r n w  i r  F c r r r o n  8 .  I  m F a n -  n a l  : o n a f

n a r r o n a r r y  r f  o o e s  a s wef  I ,  You r  Honor -

And I  bel ieve weJUDGE SHEEHAN:

T  i o h i -  h a l ' t r  
-  

m i  n h  - - ^ - '  ^ "  -  b i l-  
" " y , ,  

y v u  u L ,  o

. a  j r y l  i a r  r . r h c ' n  v n r r  1 ^ ' ^ r a  h a ' r i n n i n n  l n  r t i c n n c g

s o m e  o [  t h e  o u l r e a c h  a n d  c o m p - L i a n c e

1 0

a s s i s t a n c e  t h a t  h a d  t o  b e  d o n e  i n  t h i s  a r e a

r - r h  \ , ^ , ,  n n  i n r  ^  F h . '  a  b i r  m o r e ?  W h a L  E p A

h : d  ^ n n o  i n  t h o  F a r ^ ^  a r a :  | ^  c ^ r a ^ . l  I h F

word?

1 1

I 2

13 MR. RYAN: f  be l ieve that  the

L 4 n -  
j  

m a r v  F . f  i  o r c  w F  r , -  I  ; l , F n  h v  f  h e  s f  a f  F  n o EF ' " *  I

l - \ \ /  E 'DA1 5

I 5 , fUDGE SHEEHAN: Okay.

I 7 MR. RYAN: And the

r l - r o r r  h : r l  r l a n o1 8 w h o  t e s t i f i e d ,  t e s t i f i e d  t h a t
3

I 9 numerous mai l ings to construct ion companies

and engineering f i rms in the area, and that

t he  f ac t  LhaL  Lhey  had  i s sued  ove r  - -

- '  ^ ^^  - ^ rm i t s  i n  Lhe  s ta te  anda P I , r  u ^ t " ' a L c a y  z v v  P s l

2 0

2 I

2 2 1 n
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5 8

I  t h e  F a r g o  a r e a  l n d i c a t e d  i t ' s  c e r t a l n f y  - -

2  p e o p l e  w e r e  a w a r e  o f  t h e  n e e d  t o  g e t  p e r n i t s  -

J U D C E  W o L G A S T :  A n d  i s  t h a t  p a r L  o l

4  t h e  r e  c o r d  ?

MR. RYAN: And they a lso had

6  i - n f  o r m a t i o n  s e s s i o n s .  I  b e l i e v e .  t o o .

JUDGE I,,IOLGAST: And is ThaI

I  r e f l e c t e d  i n  t h e  r e c o r d ?

9 MR. RYAN: That  would be in  the

1 0  r e c o r d ,  Y o u r  H o n o r .  I  d o n ' t  h a v e  t h e  s i t e

' I  
I  r r n f n r l  r r n r r p l r r  I  r r n  n r n r r i d a  i l -  l - ^- -  - -  y o u

1 2  t h o u g h .

JUDGE STETN: Mr.  Ryan, counsef for

L 4  S e r v i c e  O i l  p o i n t e d  u s  t o  o r  a r g u e d  t h a t  h i s

15 cf ient  r ' , /a  s  pre judiced by v i r tue of  the

L 6  a g e n c i e s  h a v i n g  r a l s e d  t h l s  3 0 8  i s s u e  o n  t h e

l '7  eve of  the hear ing-  Coufd you respond to

l 8  t h a t  ?
f

M R .  R Y A N :  T h e r e  w a s  - -  n o  - -  y e s ,

2 0  I  c o u l d ,  Y o u r  H o n o r .  T h e r e  w a s  n o  p r e j u d i c e .

2 f  I  m e a n ,  i t  w a s  - -  t h e  f a c t s  t h a t  w e r e  a t
'  ' !  ' : ' :

22 issue before the judge d id not  change as a

1 3

l 9
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1  r e s u f t  o f  t h e  a d d r n q  t h e  3 0 8  c l a i m .

T h e  i n i L i a  c ' o m p l  i a n t ,  a l l e g e d

?  l - i l r , l a  f ^  - ^ m .  l \ /  ) ^ ^ l \ /  i  m i r  e i m n l r z

4  - l r 6 - 6 / 1  ,  n i f  f o r o n t  l o n : l  n r n , r n d  i l-  r d  n 9  |  n q

5  t h e  l e g a l  g r o u n d s  l a t e  i n  t h e  g a m e  d o e s n ' t

6  r e a l l y  c h a n g e  h i s  a b i l i t y  t o  p r e p a r e  f o r

7  h e a r : i n g  a n d  h e  w a s  c l e a r l y  a w a r : e  o f  t h a t

I  c l a i m  a t  t h a t  h e a r i n g  a n d  p r e p a r e d  f o r  i t  a n d

q  n r  l l -  ^ n  i h i

1 0

1 1

7 2

JUDGE WOIGAST: How --

M R .  R Y A N ;  - -  p r e j u d i c e .

LIUDGE WOLGAST: -  how soon before

13 the hear ing was the amended compfaint

1 4  s u b m i t t e d ?

1 5 MR- RYAN: Tt  was I  be l ieve a month

1 6  o r  t w o ,  w a s n  I  I  i  L ,  y e s .

I 7

1 8  L w o ?

L 9

JUDGE WOLGAST: IT was a monlh or

,l

MR. RYAN: I  be l ieve -  I  don ' t  know

) n  n f f  1 - h p  l - ^ n  ^ f  h 1 r  h a : . i  v ^ r r r  l ] ^ n ^ r

2 L JUDGE WOLGAST: And d id Serv ice Oi l

2 2  a s k  f o r  e x t r a  t i m e  t o  r e s p o n d  t o  t h e  3 0 8
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6 0

1  c l a i m ?

2 [ l P .  R Y A N :  I  d o n ' t  b e l  i - v e  L h e y

I  d i d ,  Y o u r  H o n o r .

JUDGE WOLGAST: Thank you.

J U D C E  S H E E H A N :  O k d y .  t h o n k  y o u ,

6 Mr.  Ryan.  b lould you do you have more? I

7 should ask -

M R .  R Y A N :  N o ,  Y o u r  H o n o r ,  T ' m

O  , - l  n n  e  T h r n L  l / - 1 r

1 0 J U D G E  S H E E H A N ;  F i v e  m i n u t e s .  M r -

1 1  S h o c k l e y .

1 2  M R .  S H O C K L E Y :  O k a y ,  t h a n k  y o u ,

13 Your  Honor.

1 4

1 5

JUDGE SHEEHAN: I f  you wish to - -

MR. SHOCKLEY; Thank you,  Youl :

l A  H r - r n ^ r  l r r i  i | c r  i i l " p  r i -  c l : r i f r , '

17 that .  th is  case is  not  about  the author i ty  of

1 A  l - n  i < c " ^  ? ^ ^ , , 1 a t - i ^ r -  _ r ' L  i- -  .  - i u c  L e q u J  d L  I  u l l s .  t l l - L s  - L S

4

l q  a h n r - f  f h F  a n n l  i . ' e l  i n n  n t  r  r a ^ r r ' ]  , r l -  i . \ n

J n  n r . r q r r : n f  l '  . \  a  q r  d ' ' t f  F  l - n  , l  n ? t r f  i c r t l 3 I  S e t  O f

2 I  c i r cums tances  i n  f i nd ing  a  v io la t i on  fo r  t he

a )  f e i l r r r a  i - ^  n r - , / i d a  - -  ? n n l \ . ,  l ^ r  a  n c l m i t

Beta Court Repofting
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n r r r  s r r n n l -  r - r  e - r "  i . n  J 0 8 .  T h i S  j  S  n O L  a

c o l f a t - e r a f  a t t a c k  o n  t h e i r :  a u t h o r i t y  t o  i s s u e

. a  r a , - ' r r l : t  i i ^ n  ,  r ' h a '  i r  i c ,  l h o  a n n l ' ^ a - i o n

. r - , 1  i + c  a t  i ^ r  h .  r l - , 1  , ^ . . r '  \ /  ^ ' h o w

r  h : F  e h n r r ' l  d  h ' -  . : n n l  i  c r l  i n  q n p r - i  f  i  r

c i r cums tances .

JUDGE STEIN: And let  me interrupt

-  -  F v r - r r q 6  r ' a  l  a l  m F  i  n l  a  r  r n n l -  1 / ^ r r  f  h 6 r a  S o

' f  
h o  ^ l . J t r r  r - \ /  h r s  n r - ' m  r l / r a l p , _ l  l h i , :  - o n . r l , r '  i O n

r , ^ i ^ ,  r L ^  . . { - r 1 - T i  t s "  O f  3 0 9 .

a Y A  1 t ^ 1 1  c r . '  i  - ^  I  L - -  F 1 -
- '  L  / u u  J a y  r  r r l l  L r r a L  L r r E y  L d

- y ^ m l , l  d r r - ^  t - r a ^  ? ^ ^ , . r  a t i o n  a n d  t h e r e  c a n  b e  a

r c . r r r l : t  i n n  t - h a r  r p ^ r r i r e s  v o l l  r o  . l n n l v  l o r  a

. F } - m i  I  n r l . r m r r l . r a i F d  r r n d e r  3 0 8  b u t  t h e n  w h e n

r h F  a . l F n . u  - ^ F c  l - ^  a n f ^ r . -  i l -  r i a F i /  - ^ n ' r

e n f o r c e  i t  u n d e r  3 0 8  - -  u n d e r  3 0 9 ,

r e r e r e n c r n g  J U a /  |  m e a n ,  i ' m  n a v t n g

, ' l i  f  t i r - r r l f  v  r n . l F r q l  a n d i n o  h a r v  i '  i e  f  h e r r  \ 6 y 6
f

l -  h F  ^ r r r  h n r i  r r r  l -  ̂  h r ^ h r r ' l  d : l -  a  t -  h o  r e n r r ' l  r l -  i  r-  -  - - . - - - - - ) [ ,

b u t  L h e n  h o w  i s  i t  t h a t  t h a t  T e g u l a L i o n

b e c o m e s  e n l o r c e a b f e  i f  i n  e a c h  a n d  e v e r y

c i rcumstance where they at tempt  to  enforce
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i t ,  a  company l ike yours can come in and say

F l  i r  r  r ^ ^ - ,  r - - , , -  - - ^  - - , r h a r i  i - \ /  t ^  F n l . \ . - E  i t 1L  r r q L  L  r r c - y

M R .  S H O C K L E Y :  W e 1 l ,  t h a t  i s  a n

e x c e L f e n t  q u c s L i o n ,  Y o u r  H o n o r ,  a n d  I  b e - L i e v e

l t ' s  a  d i s t i n c t i o n  - -  a  c a r e f u f  d l s t i n c t i o r r

t h a t  m u s t  b e  m a d e  b e t w e e n  t h e  a u t h o r i t y  t o

under take an act  and the substance of  the

a c t -  A n d  w h a t  w e ' r e  r e a l l y  t a l k i n g  a b o u t  a s

t h e  s u b s t a n c e  o f  t h e i r  a c t i o n s ,  w h e t h e r  o r

n o t  t h e  e n f o r c e m e n t  o f  4 0  C F R  s e c t i o n  I 2 A . 2 I  ,

w h i n h  r e a r r i  r F <  r  n a Y h i  r n  r n n l r z

f  6 6  , a  1 - o r 1 i  1 -  ^ A n  h o  L o u n d  a S  a  V  j  O l  a t i  O n

u n d e r  3 0 8 .  A n d  J O B

J U D G E  S T E I N :  W e l l ,  i f  i t  c a n ' t  b e

f o u n d  a s  a  v i o l a t i o n  u n d e r  3 0 8 ,  u n d e r  w h a t

a t t f . h o r i  f  w  w o r ' l r l  i t  b e  f o u n d  a s  a  v i o l a t i o n ?

- L  m e a n ,  h o w  w o u f d  r h e y  e n f o r c e  t h a t

p r o v i s i o n ?

M R .  S H O C K L E Y :  W e f f  - -  w e f f ,  I

bef ieve Your  Honor that  -

J U D G E  S T E I N :  A r e n ' t  y o u

e s s ' - n l  i a  I  l v  q a r r i  n . r  j -  h a t  t h e r - e ' S  S o r t  o f  a
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n u f l  s e t  h e r e ?  I f  t h e v  c a n r t  e n f o r c e  i t

u n d e r :  3 0 8 ,  t h e n  h o w  w c u l d  L h e y  e n f o r c e  t h a t

r o a , r l : i i n n ?

M R .  S H O C K L E Y :  w e l l ,  L h e  r e m e d y  f o r

the EpA r . , /oufd seem to be enforc ing tak ing

5

1

enforcement  act ion aqainst  an ind iv iduaf  who

-  r ' * a n - s  r r 1 -  o - h F r  n n l  l l f  i o nL - u f - L I r o l 9 j l ' y > c u

i n t o  w a t e r w a y s  w i L h o u t  a  p e r m i L .

J U D G E  S T E I N :  W e l l ,  t h a t ' s  a  -  b u t

10 t h a L ' s  a  d i  f  f  , - - e n f  n r - r r i  - i  n n  ' h e r e

i -  a  ? - ^ 1 1 1 - f  i ^ h  ^ ^  r h a  1 - \ ^ ^ 1 "  c  I h r lr -  d  I  c l u  v v u ^ D  L , , a L  r o y J

F h , - y F  I  q  i n  -  l - \ '  i n , . l -  i n n  I l  1 n n l . '  f r r  I  h a  n l f 1 6 i 1

1 1

I 2

1 3 a n r l  t h a l  i e  a  v a r v  : m n ^ r r : n l  o h I  i o : l - i n n  . r n d

; r ' -  ,  I ^ , ^ r n  - - - r r - - h i t i t - r z  n ^ f  - n r - i f , t t Uu r u 4 u  d P P r r  L y  I  P U L c r r L r d r f y1 4

l q  r n n  I  i r - a h l ^  f  . -  L r r n d r . a d q  f  L r - \ - r c ' r n d q  h u n d r e d S

1 6  o f  t h o u s a n d s  a s n r . l l  e n l  i ; l l v  l r - i l i f i e S  a c r o s s

i t  seems to me that under

1 8 r ^ r r m a n i  h a l  - a r y - r ' l  ! i  i  ^ n  i  f  L r a  u , a l e

to  accept  your  argument ,  how coul"d the agency

e n f o r c e  t h a t  r e g u l a t i o n ?  I  m e a n ,  t h a t  c a n ' t

t 9

2 0

2 1 he whaf  r - . rn . r rFss  i  ' l f  ended?

M R .  S H O C K L E Y :  W e l 1 ,  r e s p e c t f u l l y ,22
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Y o u r  H o n o r ,  I  b e l i e v e  r h a t  S F C L i o n  3 0 8 ' s

p u r p o s e  i s  a  m . , i n L e n a n c e ,  m o n i L o i  i n g

e . ] | r ' n T r - r t  a n t  r w  ; . n d  t C C e s S  t o  i n f  o r m a L i o t .

s e L ' L  i o n  g i v i n g  t h o  a u r h o r . i t y  t o  t h e  A g e n c y  t o

c o l  I  e . r  i n f  o r m . r I  i o n

J U D C E  S H E E H A N :  W h y  c r n ' L  t h a l

i n f  o r m a r - i o n  b e  i n  t h e  l o r m  o f  a  p e r : m i t

i F F l i - r ' i ^ - . )  I " r 1  , .  : ^  i t  : n n l i a : r i n rd P I j r r u c t L r u r l  j  y . ! I  l y  I ! j  a  | r c ! L , L f  L  a F I / - f L a . r e r l

somehow not  in format ion being sought  by the

Agency?

M R ,  S H O C K L E Y :  W e f f ,  I  b e f i e v e  Y o u T

H o n o r  t h a L  d  c f o s e  s L r i c l  - r e a d i n g  o l  s e c L i o n

3 0 8  d o e s  n o t  i n c l u d e  a n y  i t  r e f e r e n c e s  a

c o l f e c t l o n  o f  i n f o r m a t i o n  a n d  i s s u a n c e s  o f

q n c c i F i e r i  i  n  d  i  r  r  i  u {  '  r  r  I  i  z  o  r l  r a n r  r o c  t  c  f  a ,

in format lon -

,IUDGE SHEEHAN: Even though the

word "  ind iv idual  i  zed I '  is  nowhere to be found

on the face - -  unambiguously  to  use your  word

^ f  ? n C  i q  l - h : 1 -  / i ^ h t - 2  v ^ , ,  c : \ ,  i l  r c  ^ l r i - n

* . ^  ^  l - \ , r l  1 7 / ' \  r r  . , a n r t  ^ i \ 7 a  r l sr v u u u D  v J (  l v u  L q , ,  L  Y ,  v L  '

any word or words to back that up, i t  seems.

Beta Court Reporting
www. betareportinq.com (800) s22-2382

I

(202) 464-2400



6 5

1

2

3

4

5

6

1

8

9

1 0

1 1

I 2

1 3

L 4

1 5

T 6

)-'/

1 B

1 9

2 0

2 L

2 2

M R .  S H O C K L E Y :  W e f l ,  Y o u r  H o n o r ,  i t

< i m n l r z  d . \ a c  n - l  i n c l  r r l e  r  h p  a , , r h . , y i l - \ r  l - . \- .  * -  g o

h F , \ . , . r n . j  m . r k  i n n  q n a c i f  i -  , F ^ , , F q r  r n  f  i n r l  . . r

v i o l a t i o n  f o r  3 0 8 .

T L ' s  .  i n t o r m a  L  i o n  g a l h e r i n q

s € c t i o n  a n d  e s s e n t i a l l y  o u r  p o s i t i o n  i s  t h a t

. r  ̂  - *  - * - 1 i  ^ - ,  i - n  r e c T  i  r . 6 m e n f  .  i  t  ' S
|  -  o ' r  q F r p r r r L d L  ' u r r  ! L Y u

n . l t  a  . c r - ! r ]  i  r p m F n i -  r h ^ t r a  q n o r - i l  i r -  l o r

i n  r o rma t  i on  .

I t ' s  j us r  you  mus t  app l  y  and  i L ' s

r ^ y  i r F - , r r - i ^ h  ^ r r  h 6 . i n ^  r r , 4  r o a n r d  L a o r_ ( J r  l r l l  ( J r | l d L  L O I L  q d L I l L .  . . - - . : , f n g

o n l r z  f n  r h p  e \ / F n l  t h ^ l  i  h F \ /  i a q l r . - : n

i n . l i v i d r r - r I i z 1 d  r  F , - - f l r F , r - t  -  l ^ r ^ ,  r ^ -  
O lL u  ! L 9 u L D L

3 0 8  c a n  b e  f o u n d ,  i f  t h e  f a c t s  s o  i n d i c a t e  a

l a i l r r r e  f r r  - F s n o n d  t o  a  S e c t i o n  3 0 8

i n F n r r n , a r i  - 1 n  r a . r ' r F c t  A n d  L h a t , S  w h a t  w a S

d o n e  i n  t h i s  c a s e .  T h e y  m a d e  a  s e c t i o n  3 0 8

i n f o r m a t i o n  r e q u e s t ,  w h i c h  s u b s e q u e n t f y  w a s

-o  cn^nAa. l  1 -  ̂

R v  q E l / i n , r  t h a t  l t  i S  a  S e c t i o n  3 0 8

r r l n l a F i . n  n n f  r n  ; . n n l r r  f n r , e  n o r m i f  w h i n h  ] gv I / 9 l t i t

:  n - h 6 -  a  r  i  - ^ ^  r ' ^ ^ , ,  i  " : m e n  L  b u r i e d  i n  a
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1  r , - d r r l : r i - \ n  \ , ' . - l r r '  r a  F < < a n r  i : l l r r  h n l d i n' ? ' -  ' -  ' -  -  g  e v e r y

2 lnd iv idual  who has no knowledge of  the

3  p e r m i L L i n g  r e q u i r e m e n t s  c u l p a b l e  u n c l e r

4  s e c t i o n  3 0 8  e v e n  t h o u g h  t h e  a d m i n i s t r a t o r ,

\  F l / F r 1  l h . r r r c l h  i r  q p c r  i / - r n  t o a  e n ' - r ' i  f  i r - :  l l ' , , '

6  r r - [ e r e n c e s  a  d u l y  a d v e r t e n t  u p o n  L h c

7  a d m i n i s t r a t o r  t o  r e q u l r e  t h e  o w n e r  o r

I  o n e t - a t o r  o J  a n v  n r l i . l l  s . r r r . a  r r ]  t r s i - d b I i s h .

n  A n d  i t  s e e m s  L h a L  t ' h e  s p e c i f i c  l a n g u a g e  o l

1 0  s e c t i o n  3 0 8  i s  D o i n t e d  t o w a r d s  o w n e r  o r

' l -  
. n A r F f  . 1 T  - a f  .  r d n . . : n o  , - r  s n e r i f  i r -  - c ' a r e n c e  t o

1 2  i n d i v i d u a f i z e d  r e q u e s t s .

1 3 LfUDGE SHEEHAN: Okay,  I  th ink -  we

14 thank you.  I  th ink \ .ve have i t .  Thank you

1 5  a l l .

15 MR. SHOCKLEY: Thank you,  Your

I ' l  Honor .

1 B

1 9

2 0

2 I

2 2

JUDCE SHEEHAN: l le  are adjourned.

S P E A K E R :  A 1 1  r i s e .

l l ^ r l - \ a v a , , ^ ^ n  r l -  l ? . n O  h  m  t - h F
" "  v '  " '

HEARING was adj  ourned.  )

* * * * *
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